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SUMMARY: This proposed rule implements provisions of the Immigration Act of 1990 (IMMACT), Public Law 101-
649, November 29, 1990, as they relate to temporary alien workers seeking nonimmigrant classification and admission
to the United States under sections 101(a)(15) (H), (L), (O), and (P) of the Immigration and Nationality Act (Act), §
U.S.C. 1101. This rule also contains technical amendments which reflect the Service's operating experience under the H
and L classifications. This rule will conform Service policy to the intent of Congress as it relates to these classifications,
implement new nonimmigrant classifications and requirements established by Public Law 101-649, and clarify for busi-
nesses and the general public requirements for classification, admission, and maintenance of status.

DATES: Written comments must be submitted on or before August 12, 1991.

ADDRESSES: Please submit written comments, in triplicate, to the Director, Policy Directives and Instructions Branch,
Immigration and Naturalization Service, 425 I Street, NW., room 5304, Washington, DC 20536. To ensure proper han-
dling, please reference INS No. 1417-91 on your correspondence.

FOR FURTHER INFORMATION CONTACT: John W. Brown, Senior Immigration Examiner, Adjudications Divi-
sion, Immigration and Naturalization Service, 425 I Street, NW., room 7223, Washington, DC 20536, telephone (202)
514-3946.

TEXT: SUPPLEMENTARY INFORMATION: The discussion that follows relates to the major changes which Public
Law 101-649 made to the H and L nonimmigrant classifications, and the major requirements for the newly established
O and P nonimmigrant classifications.

H Visa Classification

Public Law 101-649 significantly changed the definition of the H-1B. category and imposed a numerical limit clas-
sification on some H nonimmigrants. Under existing law, the H-1B nonimmigrant classification applies to "aliens of
distinguished merit and ability." Aliens who are members of the professions (except certain foreign physicians) and
aliens who are prominent in their field are classifiable under current law as H-1B aliens of distinguished merit and abil-
ity. Public Law 101-649 significantly changed the definition of the H-1B classification by (1) creating two new nonim-
migrant O and P classifications, (2) changing the reference to aliens who are members of the professions to aliens in
specialty occupations, (3) requiring approval of a labor condition application by the Secretary of Labor before the At-
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torney General can grant H-1B classification, and (4) removing the restriction on H-1B classification for foreign physi-
cians who are coming to the United States to perform patient care, rather than to do teaching or research at a public or
private nonprofit institution. Since the restriction on H-1B classification for foreign physicians was eliminated, this rule
proposes to remove the special requirements for physicians in existing H regulations at 8 CFR 214.2(h)(4)(v)(B).

Without specifying the appropriate nonimmigrant visa classification, section 222 of Public Law 101-649 provided
for admission of aliens (1) who will perform services of an exceptional nature requiring exceptional merit and ability
relating to a Department of Defense (DOD) cooperative research and development project or a coproduction project
under a reciprocal Government-to-Government agreement administered by the Secretary of Defense, and in section 223,
(2) aliens who will participate in a special education exchange visitor program which provides for practical training and
experience in the education of children with physical, mental, or emotional disabilities. This proposed rule provides that
these workers will be classified as H-1B and H-3 nonimmigrants respectively, but will not be subject to the require-
ments for classification which apply to other H-1B or H-3 nonimmigrants. This rule proposes special eligibility re-
quirements for aliens in DOD projects and special education exchange programs.

Public Law 101-649 imposed a numerical limit on the number of aliens who can be granted classification or issued
visas each year under certain H classifications. This proposed rule provides at 8 CFR 214.2(h)(8)(ii) that aliens included
in a new petition will be counted in the order that petitions are filed for purposes of the numerical limits. Aliens classi-
fied as H-1B in specialty occupations are limited to 65,000 per year; aliens classified as H-1B to work on DOD coopera-
tive research and development projects or coproduction projects are limited to no more than 100 at any time; aliens clas-
sified as H-2B to perform nonagricultural work are limited to 66,000 per year; and aliens classified as H-3 participants
in special education exchange programs are limited to 50 per year.

This proposed rule amends the Service's regulations at 8§ CFR 214.2(h) to reflect all of the changes made by Public
Law 101-649. The following further discusses some of the major changes to H regulations:

Removal of the Prominence Category

Under existing regulations the H-1B prominence category includes aliens who have sustained national or interna-
tional acclaim and recognition in their field, aliens who have exceptional career achievement in business, and aliens
who are unique or traditional artists. Public Law 101-649 replaced this category with two new nonimmigrant categories
that have different qualifying standards. The new O classification applies to aliens who have extraordinary ability in the
sciences, arts, education, business, or athletics, or extraordinary achievement in motion picture and television produc-
tions. The new P classification applies to certain artists, entertainers, and athletes. It may result that some aliens who
qualified for H-1B classification under the prominence category in existing regulations, such as business persons with
exceptional career achievement, may not qualify for H-1B or the new O or P classification under Public Law 101-649.

Aliens in a Specialty Occupation

The definition and standards for an alien in a specialty occupation mirror the Service's current requirements for
aliens who are members of the professions. Public Law 101-649 amended section 214 of the Act to define specialty
occupation as an occupation which requires theoretical and practical application of a body of highly specialized knowl-
edge, and attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) is required as a mini-
mum for entry into the occupation in the United States. It further required the alien to have any required state license to
practice in the occupation, the degree required for the occupation, or experience in the specialty equivalent to comple-
tion of the degree and recognition of expertise in the specialty through progressively responsible positions. This pro-
posed rule amends regulations at 8 CFR 214.2(h)(4)(iii) to change all references to "profession" to "specialty occupa-
tion" and to specify the same standards for qualifying as an alien in a specialty occupation that were indicated for an
alien who is a member of the professions under existing regulations.

Labor Condition Application

Public Law 101-649 made approval of a labor condition application by the Secretary of Labor under section 212(n)
of the Act a prerequisite for approval of H-1B nonimmigrant classification by the Service. Under current law, the Ser-
vice makes two determinations: whether a position offered is a professional one and whether the alien beneficiary quali-
fies as a member of the relating profession. Under the new law, the determination of whether a position involves a spe-
cialty occupation will be made by the Service when it adjudicates the petition, not by the Department of Labor when it
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makes a determination on the labor condition application. The Department of Labor will consider only the specific re-
quirements of the labor condition application.

L Visa Classification

The intent of Public Law 101-649 as it relates to the L classification was to broaden its utility for international
companies. To comply with Congressional intent, this proposed rule adopts the more liberal definitions of manager and
executive now specified in section 101(a)(44) (A) and (B) of the Act. The definitions are nearly the same as those in
existing L regulations, except that Public Law 101-649 includes higher level management of an essential function under
managerial capacity, and prohibits use of the number of employees as the only factor in determining managerial or ex-
ecutive capacity. The L regulations have also been modified to include a more liberal interpretation of specialized
knowledge as defined in section 214(c)(2)(B) of the Act.

Under Public Law 101-649, an intracompany transferee may have been employed abroad continuously for one year
by the same employer within the preceding three years.

The definition of affiliate at 8 CFR 214.2(1)(1)(ii)(L) is being modified by Public Law 101-649 to include interna-
tional accounting firms which provide accounting services along with managerial and consulting services and which
market their services under an internationally recognized name under an agreement with a worldwide coordinating or-
ganization that is owned and controlled by the member accounting firms.

Another significant change made by Public Law 101-649 was extension of the total period of stay for managers and
executives to seven years. However, the period of stay for aliens in a specialized knowledge capacity was reduced from
the possible six years at the present time to five years. This rule proposes to revise L regulations to reflect these time
periods without any showing of extraordinary circumstances. The regulations also propose to provide at 8§ CFR
214.2(1)(15) that when the alien was initially admitted to the United States in a specialized knowledge capacity and is
later promoted to a managerial or executive position, he or she must have been employed in the managerial or executive
position (and had such change in employment approved by the Service) for at least two years to be eligible for the total
period of stay of seven years.

O Visa Classification

The new O visa classification established by Public Law 101-649 includes three categories of aliens. They are: O-1
aliens of extraordinary ability in the sciences, arts, education, business, or athletics, O-1 aliens who have extraordinary
achievement in motion picture and television productions, and O-2 accompanying aliens to artists and athletes. The ad-
mission of an O-1 alien must substantially benefit the United States. This proposed rule requires an O-1 petition to be
accompanied by an explanation of the economic, social, educational, cultural, or other benefit to the United States that
will result from the alien's admission.

The O-1 classification for aliens of extraordinary ability requires a different and higher standard than the O-1 clas-
sification for aliens of extraordinary achievement in motion picture and television productions. Separate qualifying
standards are reflected in this proposed rule. Extraordinary ability requires sustained national or international acclaim
while extraordinary achievement could be a one-time extraordinary accomplishment.

A petition can only be approved for an event or performance. The Service intends to interpret the terms as broadly
as possible. For example, the term event is meant to include an entire season of an opera company or an entire tour by a
circus group.

The O-2 accompanying aliens must be coming to the United States to assist an O-1 artist or athlete in a specific
event or performance, be an integral part of the performance, and have critical skills and experience with the O-1 artist
or athlete. When the event involves a motion picture or television production, the O-2 accompanying alien must have a
pre-existing, longstanding working relationship with the O-1 alien, or it must be demonstrated that continuing participa-
tion of the accompanying alien is essential to successful completion of a production where significant principal photog-
raphy will take place inside and outside the United States.

Public Law 101-649 requires the Attorney General to consult with peer groups, labor organizations, and/or man-
agement organizations before granting O-1 or O-2 classification. This proposed rule specifies procedures which encour-
age the petitioner to obtain a written advisory opinion from an appropriate organization prior to filing a petition with the
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Service to ensure timely adjudication of an O-1 or O-2 petition. The rule recognizes that when the Service itself is re-
quired to obtain a written advisory opinion from an appropriate organization, considerably longer adjudication time will
be required.

P Visa Classification

Public Law 101-649 establishes the new P nonimmigrant classification exclusively for athletes, artists, and enter-
tainers and divides it into three distinct categories. They are: P-1 classification for internationally recognized athletes
and members of internationally recognized entertainment groups; P-2 classification for artists or entertainers in a recip-
rocal exchange program; and P-3 classification for artists or entertainers in culturally unique programs. The P-1 and P-3
classifications share a numerical cap of 25,000 per year on the number of aliens who can be granted these classifica-
tions.

It is unclear from the statutory language of the P classifications whether Congress intended aliens who provide es-
sential support to athletes, artists, and entertainers to be given P classification. As a practical matter, principal aliens in
these occupations traditionally require a few to a large number of support personnel in order to successfully perform
their services. For example, an internationally recognized athlete may be provided support by a manager and trainer.
Musical groups, ballet companies, and theater groups may be supported by a large number of essential personnel in
various occupations such as directors and make-up artists. The Service believes, from operating experience, that it
would not be feasible for the petitioner to obtain H-2B classification for each support person because of timing and pa-
perwork requirements. This proposed rule provides for P classification of essential support persons to P-1, P-2, and P-3
athletes, artists, and entertainers.

This rule incorporates the specific statutory requirements for each P classification and specifies the standards for
qualifying under each. The discussion that follows reflects major requirements for the categories:

P-1 Classification for Internationally Recognized Athletes

The P-1 classification applies to athletes who are internationally recognized for their performance as an individual
athlete or as a member of an internationally recognized athletic team. An employer must petition for the alien to come to
the United States to participate in a specific athletic competition. When the petition involves an individual athlete, the
period of stay may be for an initial period not to exceed five years, and may be extended for an additional five years for
a total period of stay of 10 years. The period of stay for an athletic team is limited to the time required to complete the
specific athletic competition. Consultation with labor organizations that have expertise in the specific field of athletics
is required before the Service can grant P-1 classification.

P-1 Classification for Members of Internationally Recognized Entertainment Groups

The P-1 classification requires entertainment groups to have been recognized internationally as being outstanding in
the discipline for a sustained and substantial period of time which the Service proposes to be at least one year. An indi-
vidual entertainer cannot qualify for P-1 classification, just as an entertainment group cannot qualify for O-1 classifica-
tion. Pub. L. 101-649 requires each member of the entertainment group to have had a sustained and substantial relation-
ship with the group over a period of at least one year and provide functions integral to the performance of the group.
The group must be petitioned for by an employer to come to the United States for a specific performance, and may be
admitted for a period of stay necessary to complete the performance. Consultation with labor organizations that have
expertise in the specific field of entertainment is required before the Service can grant P-1 classification to members of
an entertainment group.

P-2 Artist or Entertainer in a Reciprocal Exchange Program

Public Law 101-649 provides for an individual artist or entertainer (or artistic or entertainment group) to come to
the United States to perform under a reciprocal exchange program that is between an organization or organizations in
the United States and an organization in one or more foreign countries. The exchange program must provide for the
temporary exchange of artists and entertainers between the United States and the foreign countries on an individual-for-
individual or group-for-group basis. Since Public Law 101-649 requires the appropriate labor organization to ensure that
there is reciprocity, this proposed rule requires the petitioner to show that an appropriate labor organization in the
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United States was involved in negotiating, or has concurred with, arrangements for the reciprocal exchange of United
States and foreign artists or entertainers. The sponsoring organization need not be an employer to petition for aliens
under a reciprocal exchange program. The aliens are to be admitted for the specific event or performance and may not
be readmitted unless the alien has remained outside the United States for at least three months after the date of his or her
most recent admission. The Service can waive this requirement for individual artists or entertainers on tour where impo-
sition of the requirement would cause undue hardship. Aliens under the P-2 classification will not be subject to a nu-
merical limit.

P-3 Classification for Artists or Entertainers in Culturally Unique Programs

The Service interprets the P-3 classification for artists or entertainers in culturally unique programs under Public
Law 101-649 as the replacement category for the existing H-1B prominence category for unique and traditional artists.
This proposed rule duplicates the standards for that H-1B category for P-3 classification. Consultation with a labor or-
ganization that has expertise in the specific field of entertainment is required before the Service can grant P-3 classifica-
tion. As with P-2 aliens, those classified as P-3 must remain outside the United States for three months after the date of
the most recent admission, unless the Service waives the requirement.

General Statement on Potential Comments Regarding the O and P Categories

The Service wants to establish a procedure for the filing and adjudication of O and P petitions which will facilitate
international travel effecting the entertainment, sports, and business communities of the United States. Therefore, the
Service desires to obtain proposals and suggestions for streamlining the petitioning process for these nonimmigrant
categories to minimize the paperwork essential to sound adjudications consistent with statutory language. The Service
would also like comments on whether this proposed rule is more restrictive than was intended by the statute.

To better focus potential comments regarding the proposed rule, comments should concentrate on factors which can
shorten the petitioning process. For example, the consultation process involving those cases where the Service itself
must obtain the written consultation is difficult and cumbersome. Suggestions on how to streamline this process would
be welcome. A suggestion to eliminate the consultation process is, obviously, in direct contradiction to the statute and
could not be implemented.

Another area in which the Service desires to obtain comments involves the evidence required to establish eligibility
for the O and P classifications. Suggestions on what evidence would establish extraordinary achievement, extraordinary
ability, sustained national or international acclaim would be welcome.

The Service would also be open to proposals for expedited procedures to minimize repeated adjudications involv-
ing aliens who had previously qualified as outstanding or extraordinary. For example, should an employer who wishes
to employ an O nonimmigrant alien who has been classified as such an alien on two previous occasions be required to
establish the beneficiary's sustained international or national acclaim again or can the petitioning process be streamlined
in some way. Should there be a time limit, for example, five years, on how long a previous Service determination is
valid.

The Service has proposed that petitions for the O and P nonimmigrant classifications be filed no more than 90 days
prior to the need of the alien's services. The purpose of this restriction is to ensure orderly processing of petitions for
these classifications. The statute provides that no more than 25,000 P-1 and P-3 principal aliens may be admitted in one
fiscal year. The Service anticipates that failure to provide such filing restrictions would result in a "run" on this limited
supply of nonimmigrant numbers by employers who fear that an adequate supply of visas will not be available in the
latter part of the year. The Service proposal should prevent a run caused by an unreasonable fear of an unavailability of
numbers (which can itself cause the unavailability). Our experience with other nonimmigrant petitions indicates that this
precaution is not likely to be needed with regard to the H-1b petitions for specialty occupations and H-2b petitions for
temporary workers. The Service does not anticipate that this restriction will cause any undue hardship on petitioners
since historically petitioners rarely, if ever, file more than 90 days in advance of the date the alien's services are needed.
It is believed that the primary reason a petitioner might change its filing practices would be to reserve a quota number
well in advance, which is exactly what the Service wishes to avoid. Another purpose of the time limitation is to avoid
having to readjudicate the petition due to changed circumstances and to avoid having to deal with the substitution of
accompanying aliens. Accordingly, the Service desires comments from the public regarding whether a time limitation
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is desirable for H petitions as well as the O and P petitions, whether the 90 day time frame is a realistic requirement, and
whether some other timeframe (e.g. 180 days or 270 days) would be more advantageous.

The Service's definition of the term event is very broad and is meant to encompass a number of activities related to
the alien's principal purpose in coming to the United States. For example, an entertainer who is admitted to the United
States to make a movie will also, in all likelihood, be engaged in activities promoting the film. Such activities are con-
sidered part of the event and are within the scope of the initial petition. However, the Service recognizes that an alien
may engage in a number of activities that are not as clearly related to the principal purpose of the alien's visit as in the
example provided. Comments from public in this area which will assist the Service in determining what activities are in
the scope of the initial petition will be welcome.

The Service has proposed standards for aliens of extraordinary achievement which are substantially lower than
those for aliens of extraordinary ability. The Service would like comments on whether the proposed standard for ex-
traordinary achievement is consistent with statutory intent.

Finally, the Service would like comments regarding the length of time, if any, that essential support personnel and
accompanying aliens should be affiliated with the principal alien before they can be accorded nonimmigrant status
based on that relationship.

The Service believes that the proposed rule as written strikes a good balance between the needs of the entertain-
ment, sports and business communities of the United States and the protection of the United States labor market.

Technical Amendments

(1) Adjudication of H, L, O and P petitions only at Service Centers. This proposed rule modifies the filing proce-
dures in H and L regulations and specifies in the filing procedures in new O and P regulations that petitioners must file
H, L, O, and P petitions, even in emergent situations, only with the appropriate Service Center, except where specifi-
cally indicated in these regulations. The Service believes that centralization of adjudication of these petitions only in the
Service Centers is necessary to assure consistency in decisions, to control the numerical limits required for certain clas-
sifications, and to ensure that the statutory requirement for consultation with outside organizations is accomplished
where required. Each Service Center will develop its own procedures for handling emergent cases.

(2) New petition. This rule proposes to change references to Form I-129H, Petition for Temporary Worker or
Trainee and Form I-129L, Petition for Intracompany Transferee to Form I-129, Petition for Nonimmigrant Worker. This
new Form I-129 will be used to petition for a number of nonimmigrant classifications besides H, L, O, and P classifica-
tion. The most significant benefit of this new form is that it combines several requests for action on one form, including
request for classification, request to extend the alien's stay in the United States, and request to change an alien's status
from one nonimmigrant classification to another. It is anticipated that this new form will be implemented on October 1,
1991 along with the provisions in these regulations.

(3) Change of employer under the H classification. When an alien is in the United States and decides to change
employers, current H regulations indicate that the new employer must file a petition, but an extension of stay is not re-
quired for the alien until the alien's previously authorized stay is about to expire. Operating experience has shown that
this procedure is cumbersome and confusing for the public and Service officers. This rule proposes to modify 8 CFR
214.2(h)(2)(1)(D) to require the new employer to file the petition on the new Form I-129 requesting classification and
extension of the alien's stay. If the new petition is approved, extension of the alien's stay may be granted for the validity
of the petition.

(4) Petition extension/extension of stay. Current regulations for the H and L classifications require the filing of an
extension of stay application by the beneficiary, accompanied by an employer letter (and in some cases, a Department
of Labor determination) stating the current terms and conditions of employment. If the alien's extension of stay applica-
tion is approved, the petition is automatically extended. This procedure has created problems in extension cases where
the alien's eligibility for the classification is questioned. In addition, it creates problems when the alien is required to
leave the United States for business or personal reasons before the alien's extension application is approved. Since a
request to extend a petition and a request to extend an alien's stay in the United States have been combined on one form
(Form I-129), this rule proposes to revise the H and L regulations to require the filing of Form I-129 (without support-
ing documents) by the petitioner to request extension of the validity of the petition and extension of the alien's stay. If
the alien leaves the United States while a decision is pending, extension of the petition only can be approved and notice
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of such approval sent to the consulate where the alien will apply for a visa. This proposed rule reflects the same exten-
sion procedures for the new O and P classifications.

(5) Extension periods/total period of stay. Public Law 101-649 limits the period of stay for aliens in a number of
categories and occupations, such as six years for H1-B aliens in a specialty occupation, seven years for L-1 managers
and executives, five years for specialized knowledge, 10 years for P-1 individual athletes, and the time required to com-
plete an event or performance for O-1 and O-2 aliens. This proposed rule specifies initial admission periods and exten-
sion periods that are consistent with the maximum period of stay allowable and will ease the paperwork burden on the
public and the Service.

(6) Temporary/permanent intent. This rule proposes to amend the H and L regulations to remove the evidentiary
requirements for petitioners and aliens to demonstrate their temporary intent whenever a labor certification has been
approved or a preference petition has been filed in the alien's behalf. The Service believes that adherence to the time
limits on a temporary stay in the United States is sufficient to demonstrate temporary intent. The proposed rule for the
H, L, O, and P classifications provide that the approval of a labor certification or the filing of a preference petition shall
not be a basis for denying classification, admission, or status under these classifications.

In accordance with 5 U.S.C. 605(b), the Commissioner of the Immigration and Naturalization Service certifies that
this rule does not have a significant adverse economic impact on a substantial number of small entities. This rule is not
considered to be a major rule within the meaning of section 1(b) of E.O. 12291, nor does this rule have Federalism im-
plications warranting the preparation of a Federalism Assessment in accordance with E.O. 12612.

The information collection requirements contained in this rule have been forwarded to the Office of Management
and Budget, under the provisions of the Paperwork Reduction Act, for review and clearance.

List of Subjects in 8 CFR Part 214

Administrative practice and procedure, aliens, authority delegation, employment, organization and functions, pass-
ports and visas.

Accordingly, part 214 of chapter I of title 8 of the Code of Federal Regulations is amended as follows:
PART 214 -- NONIMMIGRANT CLASSES

1. The authority citation for part 214 continues to read as follows:

Authority: § U.S.C. 1101, 1103, 1184, 1186a, 1187 and 8 CFR part 2.

2. Section 214.2 is amended by:

a. Revising paragraphs (h)(1), (h)(2)(i) (A), (C), (D), (E), and (h)(2)(ii);

b. Revising paragraph (h)(4) heading;

c. Revising paragraph (h)(4)(i) through (h)(4)(iii);

d. Removing paragraphs (h)(4)(iv) and (h)(4)(v);

e. Redesignating paragraphs (h)(4)(vi) and (h)(4)(vii) as (h)(4)(iv) and (h)(4)(v);

f. Revising newly redesignated paragraph (h)(4)(iv);

g. Adding new paragraphs (h)(4)(vi), (h)(6)(vi)(E), and (h)(7)(iv);

h. Revising paragraph (h)(8);

1. Redesignating paragraphs (h)(9)(iii)(A) through (h)(9)(iii)(C) as (h)(9)(iii)(B) through (h)(9)(iii)(D);
j- Adding a new paragraph (h)(9)(iii)(A);

k. Revising newly designated paragraphs (h)(9)(iii)(B) and (h)(9)(iii)(D);

1. Revising paragraphs (h)(10)(ii), (h)(10)(iii), (h)(11)(i), (h)(13) through (h)(16) and (h)(18) to read as follows:

§ 214.2 Special requirements for admission, extension, and maintenance of status.
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(h) Temporary employees -- (1) Admission of temporary employees -- () General. Under section 101(a)(15)(H) of
the Act, an alien may be authorized to come to the United States temporarily to perform services or labor for, or to re-
ceive training from an employer, if petitioned for by that employer. Under this nonimmigrant category, the alien may be
classified under section 101(a)(15)(H)(i)(a) of the Act as a registered nurse, or under section 101(a)(15)(H)(i)(b) as an
alien who is coming to perform services in a specialty occupation or services relating to a Department of Defense
(DOD) cooperative research and development project or coproduction project, or under section 101(a)(15)(H)(ii)(a) of
the Act as an alien who is coming to perform agricultural labor or services of a temporary or seasonal nature, or under
section 101(a)(25)(H)(ii)(b) of the Act as an alien coming to perform other temporary services or labor, or under section
101(A)(15)(H)(iii) of the Act as an alien who is coming as a trainee or participant in a special education exchange visi-
tor program. These classifications are commonly called H-1A, H-1B, H-2A, H-2B, and H-3, respectively. The employer
must file a petition with the Service for review of the services or training and for determination of the alien's eligibility
for classification as a temporary employee or trainee, before the alien may apply for a visa or seek admission to the
United States. This paragraph sets forth the standards and procedures whereby these classifications may be applied for
and granted, denied, extended, revoked, and appealed.

(i1) Description of classifications. (A) An H-1A classification applies to an alien who is coming temporarily to the
United States to perform services as a registered nurse, meets the requirements of section 212(m)(1) of the Act, and will
perform services at a facility for which the Secretary of Labor has determined and certified to the Attorney General that
an unexpired attestation is on file and in effect under section 212(m)(2) of the Act for the facility.

(B) An H-1B classification applies to an alien who is coming temporarily to the United States:

(1) To perform services in a specialty occupation (except registered nurses, agricultural workers, aliens of extraor-
dinary ability or achievement, accompanying aliens, athletes, and entertainers) described in section 214(i)(1) of the Act,
that meets the requirements of section 214(i)(2) of the Act, and for whom the Secretary of Labor has determined and
certified to the Attorney General that the prospective employer has an approved labor condition application under sec-
tion 212(n)(1) of the Act, or

(2) To perform services of an exceptional nature requiring exceptional merit and ability relating to a cooperative re-
search and development project or a coproduction project provided for under a Government-to-Government agreement
administered by the Secretary of Defense.

(C) An H-2A classification applies to an alien who is coming temporarily to the United States to perform agricul-
tural work of a temporary or seasonal nature.

(D) An H-2B classification applies to an alien who is coming temporarily to the United States to perform nonagri-
cultural work of a temporary or seasonal nature, if unemployed persons capable of performing such service or labor
cannot be found in this country. This classification does not apply to graduates of medical schools coming to the United
States to perform services as members of the medical profession. The temporary or permanent nature of the services or
labor to be performed must be determined. This classification requires a temporary labor certification issued by the Sec-
retary of Labor or the Governor of Guam, or a notice from one of them that certification cannot be made prior to the
filing of a petition with the Service.

(E) An H-3 classification applies to an alien who is coming temporarily to the United States:

(1) As a trainee, other than to receive graduate medical education or training, or training provided primarily at or by
an academic or vocational institution, or

(2) As a participant in a special education exchange visitor program which provides for practical training and ex-
perience in the education of children with physical, mental, or emotional disabilities.

(A) General. A United States employer seeking to classify an alien as an H-1A, H-1B, H-2A, H-2B, or H-3 tempo-
rary employee shall file a petition on Form I-129, Petition for Nonimmigrant Worker, only with the Service Center

which has jurisdiction in the area where the alien will perform services or receive training, even in emergent situations,
except as provided in this section. Petitions in Guam and the Virgin Islands, and petitions involving special filing situa-
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tions as determined by the Service's Headquarters, shall be filed with the local Service Office or a designated Service
Office. The petitioner may submit a legible photocopy of a document in support of the visa petition without the original.
The original document shall be submitted if requested by the director.
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(C) Services or training for more than one employer. If the beneficiary will perform nonagricultural services for, or
receive training from, more than one employer, each employer must file a separate petition with the Service Center that
has jurisdiction over the area where the alien will perform services or receive training, unless an established agent files
the petition.

(D) Change of employers. If the alien is in the United States and decides to change employers, the new employer
must file a petition on Form I-129 requesting classification and extension of the alien's stay in the United States. If the
new petition is approved, the extension of stay may be granted for the validity of the approved petition. The validity of
the petition and the alien's extension of stay shall conform to the limits on the alien's temporary stay that are prescribed
in paragraph (h)(13) of this section. The alien is not authorized to begin the new employment until the petition is ap-
proved.

(E) Amended or new petition. The petitioner shall file an amended or new petition with the Service Center where
the original petition was filed to reflect any material changes in the terms and conditions of employment or training or
the beneficiary's eligibility as specified in the original approved petition. An amended or new H-1A, H-1B, H-2A, or H-
2B petition must be accompanied by a current or new Department of Labor determination.
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(i1) Multiple beneficiaries. More than one beneficiary may be included in an H-2A, H-2B, or H-3 petition if the
beneficiaries will be performing the same service or receive the same training for the same period of time, and in the
same location. If they will be applying for visas at more than one consulate, the petitioner shall file a separate petition
for each consulate. If visa-exempt beneficiaries will be applying for admission at more than one port of entry, the peti-
tioner shall file a separate petition for each port of entry.
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(4) Petition for alien to perform services in a specialty occupation or services relating to a DOD cooperative re-
search and development project or coproduction project (H-1B) -- (1)(A) Types of H-1B classification. An H-1B classi-
fication may be granted to an alien who:

(1) Will perform services in a specialty occupation which requires theoretical and practical application of a body of
highly specialized knowledge and attainment of a baccalaureate or higher degree or its equivalent as a minimum re-
quirement for entry into the occupation in the United States, and who is qualified to perform services in the specialty
occupation because he or she has attained a baccalaureate or higher degree or its equivalent in the specialty occupation,
or

(2) Based on reciprocity, will perform services of an exceptional nature requiring exceptional merit and ability re-
lating to a DOD cooperative research and development project or a coproduction project provided for under a Govern-
ment-to-Government agreement administered by the Secretary of Defense.

(B) General requirements for petitions involving a specialty occupation. (1) Before filing a petition for H-1B clas-
sification in a specialty occupation, the petitioner shall obtain approval of a labor condition application from the De-
partment of Labor in the occupational specialty in which the alien(s) will be employed.

(2) Approval by the Department of Labor of a labor condition application in an occupational classification does not
constitute a determination by that agency that the occupation in question is a specialty occupation. The director shall
determine if the application involves a specialty occupation as defined in section 214(i)(1) of the act. The director shall
also determine whether the particular alien for whom H-1B classification is sought qualifies to perform services in the
specialty occupation as prescribed in section 214(i)(2) of the Act.
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(3) If all of the beneficiaries covered by an H-1B labor condition application have not been identified at the time a
petition is filed, petitions for beneficiaries may be filed at different times during the validity of the approved labor con-
dition application using photocopies of the same approval. Each petition must reference all previously approved peti-
tions by file number for that labor condition application.

(4) When petitions have been approved for the total number of workers specified in the approved labor condition
application, substitution of aliens against previously approved openings shall not be made and a new labor condition
application shall be required.

(5) If the Secretary of Labor notifies the Service that the petitioning employer has failed to meet a condition in its
labor condition application, or that there was a misrepresentation of a material fact in the application, the Service shall
not approve new petitions in specialty occupations for that employer, or extend the stay of aliens employed in specialty
occupations by that employer for a period of one year from the date of receipt of such notice.

(6) If approval of the employer's labor condition application is suspended or invalidated by the Department of La-
bor, the Service will not suspend or revoke the employer's approved petitions for aliens already employed in specialty
occupations, if the employer has agreed to comply with the terms of the labor condition application for the duration of
the authorized stay of aliens it employs.

(i) Definitions -- (A) Specialty occupation means an occupation which requires theoretical and practical application
of a body of highly specialized knowledge to fully perform the occupation in such fields of human endeavor as architec-
ture, engineering, mathematics, physical sciences, social sciences, medicine and health, education, business specialties,
accounting, law, theology, and the arts, and which requires completion of a specific course of education at an accredited
college or university, culminating in a baccalaureate or higher degree in a specific occupational specialty, where attain-
ment of such degree or its equivalent is the minimum requirement for entry into the occupation in the United States.

(B) Recognized authority means a person or an organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. Such an opinion must state:

(1) The writer's qualifications as an expert;

(2) The writer's experience giving such opinions, citing specific instances where past opinions have been accepted
as authoritative and by whom;

(3) How the conclusions were reached; and
(4) The basis for the conclusions, including copies or citations of any research material used.

(iii) Criteria and documentary requirements for H-1B petitions involving a specialty occupation -- (4) Standards
for specialty occupation position. To qualify as a specialty occupation, the position must meet the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry into the par-
ticular position;

(2) The degree requirement is common to the industry in parallel positions among similar organizations or, in the
alternative, an employer may show that its particular position is so complex or unique that it can be performed only by
an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position;

(4) The nature of the specific duties are so specialized and complex that knowledge required to perform the duties
is usually associated with the attainment of a baccalaureate or higher degree.

(B) Petitioner requirements. The petitioner shall submit the following with an H-1B petition involving a specialty
occupation:

(1) An approved labor condition application from the Department of Labor in the specialty occupation, valid for the
dates of intended employment,

(2) a statement that it will comply with the terms of the labor condition application for the duration of the alien's au-
thorized period of stay,

(3) Evidence that the alien qualifies to perform services in the specialty occupation as described in paragraph
(h)(4)(iii)(B) of this section, and
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(4) A statement, signed by an authorized official of the employer, that the employer will be liable for the reasonable
costs of return transportation of the alien abroad, if the alien is dismissed from employment by the employer before the
end of the period of authorized admission pursuant to section 214(c)(5) of the Act.

(C) Beneficiary qualifications. To qualify to perform services in a specialty occupation, the alien must meet one of
the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation from an accredited
college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or higher degree required by
the specialty occupation from an accredited college or university;

(3) Hold an unrestricted State license, registration or certification which authorizes him or her to fully practice the
specialty occupation and be immediately engaged in that specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience that is equivalent to comple-
tion of a United States baccalaureate or higher degree in the specialty occupation, and have recognition of expertise in
the specialty through progressively responsible positions related to the specialty.

(D) Equivalence to completion of a college degree. For purposes of paragraph (h)(4)(iii)(B)(4) of this section,
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a level of
knowledge, competence, and practice in the specialty occupation that has been determined to be equal to that of an indi-
vidual who has a baccalaureate or higher degree in the specialty; and shall be determined by one or more of the follow-
ing:

(1) An evaluation from an official who has authority to grant college-level credit for training and/or experience in
the specialty at an accredited college or university which has a program for granting such credit based on an individual's
training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit programs, such as the Col-
lege Level Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education only by a reliable credentials evaluation service which specializes in evaluating for-
eign educational credentials;

(4) Evidence of certification or registration from a nationally recognized professional association or society for the
specialty that is known to grant certification or registration to persons in the occupational specialty who have achieved a
certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the specialty occupation has been
acquired through a combination of education, specialized training, and/or progressively responsible work experience in
areas related to the specialty, and that the alien has achieved recognition of expertise in the specialty occupation as a
result of such training and experience. For purposes of determining equivalency to a baccalaureate degree in the spe-
cialty, three years of specialized training and/or work experience must be demonstrated for each year of college-level
training the alien lacks. For equivalence to an advanced (or Masters) degree, the alien must have a baccalaureate degree
followed by at least five years of progressive experience in the specialty. The Service will not evaluate equivalence to a
Doctorate degree. If required by a specialty, the alien must hold the Doctorate degree. It must be clearly demonstrated
that the alien's training and/or work experience included the theoretical and practical application of specialized knowl-
edge required by the specialty occupation; that the alien's experience was gained while working with peers, supervisors,
or subordinates who have a degree or its equivalent in the specialty occupation; and that the alien has recognition of
expertise in the specialty evidenced by at least one type of documentation such as:

(7)) Recognition of expertise in the specialty by at least two recognized authorities in the specialty occupation,
(if) Membership in a recognized foreign or United States association or society in the specialty occupation,

(iii) Published material by or about the alien in professional publications, trade journals, books, or major newspa-
pers,

(iv) Licensure or registration to practice the specialty occupation in a foreign country, or
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(v) Achievements which a recognized authority has determined to be significant contributions to the field of the
specialty occupation.

(iv) General documentary requirements for H-1B classification in a specialty occupation. An H-1B petition involv-
ing a specialty occupation shall be accompanied by:

(A) Documentation, certifications, affidavits, degrees, diplomas, writings, reviews, or any other required evidence
sufficient to establish that the beneficiary is qualified to perform services in a specialty occupation as described in para-
graph (h)(4)(i) of this section, and that the services the beneficiary is to perform are in a specialty occupation. The evi-
dence shall conform to the following:

(1) School records, diplomas, degrees, affidavits, contracts, and similar documentation submitted must reflect peri-
ods of attendance, courses of study, and similar pertinent data, be executed by the person in charge of the records of the
educational or other institution, firm, or establishment where education or training was acquired.

(2) Affidavits submitted by present or former employers or recognized authorities certifying to the recognition and
expertise of the beneficiary shall specifically describe the beneficiary's recognition and ability in factual terms and must
set forth the expertise of the affiant and the manner in which the affiant acquired such information.

(B) Copies of any written contracts between the petitioner and beneficiary, or a summary of the terms of the oral
agreement under which the beneficiary will be employed, if there is no written contract.
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(vi) Criteria and documentary requirements for H-1B petitions involving DOD cooperative research and develop-
ment projects or coproduction projects -- (A) General. (1) For purposes of H-1B classification, services of an excep-
tional nature relating to DOD cooperative research and development projects or coproduction projects shall be those
services which require a baccalaureate or higher degree or its equivalent to perform the duties. The existence of this
special program does not preclude the DOD from utilizing the regular H-1B provisions provided the required guidelines
are met.

(2) The requirement for approval of a labor condition application from the Department of Labor shall not apply to
petitions involving DOD cooperative research and development projects or coproduction projects.

(B) Petitioner requirements. (1) The petition must be accompanied by a verification letter from the DOD project
manager for the particular project stating that the alien will be working on a cooperative research and development pro-
ject or a coproduction project under a reciprocal Government-to-Government agreement administered by DOD. Details
about the specific project are not required.

(2) The petitioner shall provide a general description of the alien's duties on the particular project and indicate the
actual dates of the alien's employment on the project.

(3) The petitioner shall submit a statement indicating the names of aliens currently employed on the project in the
United States and their dates of employment. The petitioner shall also indicate the names of aliens whose employment
on the project ended in the past year.

(C) Beneficiary requirement. The petition shall be accompanied by evidence that the beneficiary has a baccalaure-
ate or higher degree or its equivalent in the occupational field in which he or she will be performing services in accor-
dance with paragraph (h)(4)(iii)(B) and/or (h)(4)(iii)(C) of this section.
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(6) * * *

(vi) * * *

(E) Liability for transportation costs. The petitioner shall submit a statement, signed by an authorized official, that
the employer will be liable for the reasonable costs of return transportation of the alien abroad, if the alien is dismissed

from employment by the employer before the end of the period of authorized admission pursuant to section 214(c)(5) of
the Act.



Page 13
56 FR 31553

(iv) Petition for participant in a special education exchange visitor program -- (A) General requirements. (1) The
H-3 participant in a special education training program must be coming to the United States to participate in a structured
program which provides for practical training and experience in the education of children with physical, mental, or emo-
tional disabilities.

(2) The petition must be filed by a facility which has professionally trained staff and a structured program for pro-
viding education to children with disabilities, and for providing training and hands-on experience to participants in the
special education exchange visitor program.

(3) The requirements in this section for alien trainees shall not apply to petitions for participants in a special educa-
tion exchange visitor program.

(B) Evidence. An H-3 petition for a participant in a special education exchange visitor program shall be accompa-
nied by:

(1) A description of the training program and the facility's professional staff, and details of the alien's participation
in the training program (any custodial care of children must be incidental to the training), and

(2) Evidence that the alien participant is nearing completion of a baccalaureate or higher degree in special educa-
tion, or already holds such a degree, or has extensive prior training and experience in teaching children with physical,
mental, or emotional disabilities.

(8) Numerical limits -- (1) Limits on affected categories. During each fiscal year, the total number of aliens who can
be provided nonimmigrant classification is subject to a numerical limit as follows:

(A) Aliens classified as H1-B nonimmigrants, excluding those involved in DOD research and development projects
or coproduction projects, may not exceed 65,000.

(B) Aliens classified as H-1B nonimmigrants to work for DOD research and development projects or coproduction
projects may not exceed 100 at any time.

(C) Aliens classified as H-2B nonimmigrants may not exceed 66,000.

(D) Aliens classified as H-3 nonimmigrant participants in a special education exchange visitor program may not
exceed 50.

(i1) Procedures. (A) Each alien (or job opening(s) for aliens in petitions with unnamed beneficiaries) included in a
new petition shall be counted for purposes of the numerical limit. Aliens shall not be counted on requests for petition
extension or extension of the alien's stay. The spouse and children of principal aliens classified as H-4 nonimmigrants
shall not be counted in the numerical limit.

(B) Numbers will be assigned in the order that petitions are filed. If a petition is denied, the number(s) originally
assigned to the petition shall be returned to the system which maintains and assigns numbers.

(C) For purposes of assigning numbers to aliens on petitions filed in Guam and the Virgin Islands, Headquarters
Adjudications shall allocate numbers to these locations from the central system which controls and assigns numbers to
petitions filed in other locations of the United States. The frequency with which numbers are allocated and the amount
allocated shall be determined from workload patterns in these offices.

(D) When an approved petition is not used because the beneficiary(ies) does not apply for admission to the United
States, the petitioner shall notify the Service Center Director who approved the petition that the number(s) have not
been used. The petition shall be revoked pursuant to paragraph (h)(11)(ii) of this section and the unused number(s) shall
be returned to the system which maintains and assigns numbers.

(E) If the total numbers available in a fiscal year are used, new petitions and the accompanying fee shall be rejected
with a notice that numbers available for the particular nonimmigrant classification have been used until the beginning of
the next fiscal year.

(iii) * * *
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(A) H-1A petition. An approved petition for an alien classified under section 101(a)(15)(H)(i)(a) of the Act shall be
valid for a period of up to three years.

(B)(1) H-1B petition in a specialty occupation. An approved petition classified under section 101(a)(15)(H)(i)(b) of
the Act for an alien in a specialty occupation shall be valid for a period of up to three years, but may not exceed the ap-
proval period of the labor condition application.

(2) H-1B petition involving a DOD research and development or coproduction project. An approved petition classi-
fied under section 101(a)(15)(H)(i)(b) of the Act for an alien involved in a DOD research and development project or a
coproduction project shall be valid for a period of up to five years.

(D)(1) H-3 petition for alien trainee. An approved petition for an alien trainee classified under section
101(a)(15)(H)(iii) of the Act shall be valid for a period of up to two years.

(2) H-3 petition for alien participant in a special education training program. An approved petition for an alien
classified under section 101(a)(15)(H)(iii) of the Act as a participant in a special education exchange visitor program
shall be valid for a period of up to 18 months.
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(10) * * *

(1) Notice of intent to deny. When an adverse decision is proposed on the basis of derogatory information of which
the petitioner is unaware, the director shall notify the petitioner of the intent to deny the petition and the basis for the
denial. The petitioner may inspect and rebut the evidence and will be granted a period of 30 days from the date of the
notice in which to do so. All relevant rebuttal material will be considered in making a final decision.

(iii) Notice of denial. The petitioner shall be notified of the reasons for the denial, and of his or her right to appeal
the denial of the petition under 8 CFR Part 103. There is no appeal from a decision to deny an extension of stay to the
alien.

(i) General. (A) The petitioner shall immediately notify the Service of any changes in the terms and conditions of
employment of a beneficiary which may affect eligibility under section 101(a)(15)(H) of the Act and paragraph (h) of
this section. An amended petition on Form I-129 should be filed when the petitioner continues to employ the benefici-
ary. If the petitioner no longer employs the beneficiary, the petitioner shall send a letter explaining the change(s) to the
director who approved the petition.

(B) The director shall revoke a petition only when the validity of the petition has not expired. However, a petition
that has expired may be revoked in certain situations, such as those where the facts of the petition were not true and
correct or where the director determines that it is appropriate.
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(13) Admission. (i) General. (A) A beneficiary shall be admitted to the United States for the validity period of the
petition, plus a period of up to 30 days before the validity period begins and 30 days after the validity period ends. The
beneficiary may not work except during the validity period of the petition.

(B) When an alien in an H classification has spent the maximum allowable period of stay in the United States, a
new petition under sections 101(a)(15) (H) or (L) of the Act may not be approved unless that alien has resided and been
physically present outside the United States, except for brief trips for business or pleasure, for the time limit imposed on
the particular H classification. Brief trips to the United States for business or pleasure during the required time abroad
are not interruptive, but do not count towards fulfillment of the required time abroad. The petitioner shall provide in-
formation about the alien's employment, place of residence, and the dates and purposes of any trips to the United States
during the period that the alien was required to spend time abroad.

(i1) H-1A4 limitation on admission. An H-1A alien who has spent five, or in certain extraordinary circumstances, six
years in the United States under section 101(a)(15)(H) of the Act may not seek extension, change status, or be readmit-
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ted to the United States under the H visa classification, unless the alien has resided and been physically present outside
the United States, except for brief trips for pleasure or business, for the immediate prior year.

(ii1) H-1B limitation on admission -- (A) Alien in a specialty occupation. An H-1B alien in a specialty occupation
who has spent six years in the United States under section 101(a)(15) (H) and/or (L) of the Act may not seek extension,
change status, or be readmitted to the United States under the H or L visa classification, unless the alien has resided and
been physically present outside the United States, except for brief trips for business or pleasure, for the immediate prior
year.

(B) Alien involved in a DOD research and development or coproduction project. An H-1B alien involved in a DOD
research and development or coproduction project who has spent 10 years in the United States may not be given an ex-
tension of stay or change of status, or be readmitted to the United States under section 101(a)(15)(H) of the Act to per-
form services involving a DOD research and development project or coproduction project. A new petition or change of
status under the H or L visa classification may not be approved for such an alien unless the alien has resided and been
physically present outside the United States, except for brief trips for business or pleasure, for the immediate prior year.

(iv) H-2B and H-3 limitation on admission. An H-2B alien who has spent three years in the United States under
section 101(a)(15) (H) and/or (L) of the Act, or an H-3 alien who has spent 18 months under section 101(a)(15) (H)
and/or (L) of the Act may not seek extension, change status, or be readmitted to the United States under the H or L visa
classification unless the alien has resided and been physically present outside the United States for the immediate prior
six months.

(v) Exceptions. The limitations in paragraphs (h)(13)(ii) through (h)(13)(iv) of this section shall not apply to H-1A,
H-1B, H-2B, and H-3 aliens who did not reside continually in the United States and whose employment in the United
States was seasonal or intermittent, or an aggregate of six months or less per year. In addition, the limitations shall not
apply to aliens who reside abroad and regularly commute to the United States to engage in part-time employment. To
qualify for this exception, the petitioner and the alien must provide clear and convincing proof that the alien qualifies
for an exception. Such proof shall consist of evidence such as arrival and departure records, copies of tax returns, and
records of employment abroad.

(14) Extension of visa petition validity. The petitioner shall file a request for a petition extension on Form I-129 to
extend the validity of the original petition under section 101(a)(15)(H) of the Act. Supporting evidence is not required
unless requested by the director. A request for a petition extension may be filed only if the validity of the original peti-
tion has not expired, the alien beneficiary is physically present in the United States, and the petitioner is requesting ex-
tension of the beneficiary's stay on the same petition. The dates of extension shall be the same for the petition and the
beneficiary's extension of stay. Even though the requests to extend the petition and the alien's stay are combined on the
petition, the director shall make a separate determination on each. If the alien is required to leave the United States for
business or personal reasons while the extension requests are pending, the petitioner may request the director to cable
notification of approval of the petition extension to the consular office abroad where the alien will apply for a visa.

(15) Extension of stay -- (1) General. The petitioner shall apply for extension of an alien's stay in the United States
by filing a petition extension on Form I-129 accompanied by the documents described for the particular classification in
paragraph (h)(15)(ii) of this section. When the total period of stay in an H classification has been reached, no further
extensions may be granted.

(1) Extension periods -- (A) H-1A4 extension of stay. An extension of stay may be authorized for a period of up to
two years for a beneficiary of an H-1A petition. The alien's total period of stay may not exceed five years, except in
extraordinary circumstances. Beyond five years, an extension of stay not to exceed one year may be granted under ex-
traordinary circumstances. Extraordinary circumstances shall exist when the director finds that termination of the
alien's services will impose extreme hardship on the petitioner's business operation or that the alien's services are re-
quired in the national welfare, safety, or security interests of the United States. Each request for an extension of stay for
the beneficiary of an H-1A petition must be accompanied by a current copy of the Department of Labor's notice of ac-
ceptance of the petitioner's attestation on Form ETA 9029.

(B) H-1B extension of stay -- (1) Alien in a specialty occupation. An extension of stay may be authorized for a pe-
riod of up to three years for a beneficiary of an H-1B petition in a specialty occupation. The alien's total period of stay
may not exceed six years. The request for extension must be accompanied by an approved labor condition application
for the specialty occupation valid for the period of time requested.
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(2) Alien in a DOD research and development or coproduction project. An extension of stay may be authorized for
a period up to five years for the beneficiary of an H-1B petition involving a DOD research and development project or
coproduction project. The total period of stay may not exceed 10 years.

(C) H-24 or H-2B extension of stay. An extension of stay for the beneficiary of an H-2A or H-2B petition may be
authorized for the validity of the labor certification or for a period of up to one year, except as provided for in paragraph
(h)(5)(x) of this section. The alien's total period of stay as an H-2A or H-2B worker may not exceed three years, except
that in the Virgin Islands, the alien's total period of stay may not exceed 45 days.

(D) H-3 extension of stay. An extension of stay may be authorized for the length of the training program for a total
period of stay as an H-3 trainee not to exceed two years, or for a total period of stay as a participant in a special educa-
tion training program not to exceed 18 months.

(16) Effect of approval of a permanent labor certification or filing of a preference petition on H classification -- (1)
H-14 or H-1B classification. The approval of a permanent labor certification or the filing of a preference petition for an
alien shall not be a basis for denying an H-1A or H-1B petition or a request to extend such a petition, or the alien's ad-
mission, change of status, or extension of stay. The alien may legitimately come to the United States for a temporary
period as an H-1A or H-1B nonimmigrant and depart voluntarily at the end of his or her authorized stay and, at the same
time, lawfully seek to become a permanent resident of the United States.

(i1) H-24, H-2B, and H-3 classification. The approval of a permanent labor certification, or the filing of a prefer-
ence petition for an alien in the same or a different job or training position and for the same petitioner shall be a reason
by itself to deny the alien's extension of stay.
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(18) Use of approval notice, Form I-797. The Service shall notify the petitioner on Form I-797 whenever a visa pe-
tition, an extension of a visa petition, or an alien's extension of stay is approved under the H classification. The benefi-
ciary of an H petition who does not require a nonimmigrant visa may present a copy of the approval notice at a port of
entry to facilitate entry into the United States. A beneficiary who is required to present a visa for admission and whose
visa will have expired before the date of his or her intended return may use a copy of Form I-797 to apply for a new or
revalidated visa during the validity period of the petition. The copy of Form 1-797 shall be retained by the beneficiary
and presented during the validity of the petition when reentering the United States to resume the same employment with
the same petitioner.

% 3k ok ok ok

§ 214.2 [Amended]
3.1n § 214.2, paragraph (h)(2)(iii) is amended by removing the reference to "I-129H" in the first sentence.
4.1In § 214.2, paragraph (h)(2)(iv) is amended by removing the term "H-1B and" in the first sentence.

5.In§ 214.2, paragraph (h)(4)(v)(E) is amended by adding the phrase "in the same state" immediately after the
word "valid" in the last sentence of the paragraph.

6.In§ 214.2, paragraph (h)(5)(i)(A) is amended by changing the reference to "Form I-129H" to "Form I-129".

7.In§ 214.2, paragraph (h)(6)(iii)(E) is amended by removing the term "on I-129H," after the word "petition", and
removing the term "for I-129Hs" after the word "jurisdiction".

8.In § 214.2, paragraph (h)(6)(vi) introductory text is amended by removing the phrase "filed on Form I-129H".

9.1In 214.2, paragraph (h)(7) is amended by changing the heading of this paragraph to read " Petition for alien
trainee or participant in a special education exchange visitor program (H-3) -- ".

10. In § 214.2, paragraph (h)(7)(i) is amended by changing the heading of this paragraph to read "Alien trainee."
and changing the word "instruction" in the first sentence to "training".

11.In § 214.2, paragraph (h)(7)(ii) is amended by changing the heading of this paragraph to read "Evidence re-
quired for petition involving alien trainee -- ".
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12.In § 214.2, paragraph (h)(7)(iii) is amended by changing the heading of this paragraph to read "Restrictions on
training program for alien trainee."

13.In § 214.2, paragraph (h)(9)(i) is amended by removing the term "Form I-171C, Notice of Approval or" in the
second sentence of introductory text.

14.In § 214.2, paragraphs (h)(9)(ii)(A), (B), and (C) are amended by changing the reference to "(h)(9)(ii)" to
"(h)(9)(ii1)".

15. Section 214.2 is amended by;

a. Revising paragraphs (1)(1)(1), (1) (1)(i1))(A), (B), (C), (D), (F), (G), (K), and (L);

b. Revising paragraphs (1)(2)(i) and (1)(3)(iii);

c. Redesignating paragraphs (1)(3)(vi) and (1)(3)(vii) as paragraphs (1)(3)(vii) and (1)(3)(viii);

d. Revising paragraph (1)(3)(v) introductory text;

e. Adding a new paragraph (1)(3)(vi);

f. Revising paragraphs (1)(5)(ii)(C) and (1)(6);

g. Revising paragraph (1)(7)(i) introductory text;

h. Revising paragraph (1)(7)(1)(C), (1)(7)(i1), (1)(8)(ii) and (1)(8)(ii), (1)(9)(1), (1)(10)(1), (1)(12), (1)(14)(1),
(1)(15), and (1)(16) to read as follows:

§ 214.2 Special requirements for admission, extension, and maintenance of status.
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(i) General. Under section 101(a)(15)(L) of the Act, an alien who within the preceding three years has been em-
ployed abroad for one continuous year by a qualifying organization may be admitted temporarily to the United States to
be employed by a branch of that same employer or a parent, affiliate, or subsidiary of that employer in a managerial,
executive, or specialized knowledge capacity. An alien transferred to the United States under this nonimmigrant classi-
fication is referred to as an intracompany transferee, and the organization which seeks the classification of an alien as an
intracompany transferee is referred to as the petitioner. The Service has responsibility for determining whether the alien
is eligible for admission and whether the petitioner is a qualifying organization. These regulations set forth the proce-
dures whereby these benefits may be applied for and granted, denied, extended, or revoked. They also set forth proce-
dures for appeal of adverse decisions and admission of intracompany transferees. Certain petitioners seeking the classi-
fication of aliens as intracompany transferees may file blanket petitions with the Service. Under the blanket petition
process, the Service is responsible for determining whether the petitioner and its parent, branches, subsidiaries, and af-
filiates specified are qualifying organizations. The Department of State or, in certain cases, the Service is responsible for
determining the classification of the alien.

(A) Intracompany transferee means an alien who, within three years preceding the time of his/her application for
admission into the United States, has been employed abroad continuously for one year by a firm or corporation or other
legal entity or parent, branch, affiliate, or subsidiary thereof, and who seeks to enter the United States temporarily in
order to render his/her services to a branch of the same employer or a parent, subsidiary, or affiliate thereof in a capacity
that is managerial, executive, or involves specialized knowledge. Periods spent in the United States in lawful status for a
branch of the same employer or a parent, subsidiary, or affiliate thereof and brief trips to the United States for business

or pleasure shall not be interruptive of the one year of continuous employment abroad, but such periods shall not be
counted towards fulfillment of that requirement.

(B) Managerial capacity means an assignment within an organization in which the employee primarily:

(1) Manages the organization, or a department, subdivision, function, or component of the organization,
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(2) Supervises and controls the work of other supervisory, professional, or managerial employees, or manages an
essential function within the organization, or a department or subdivision of the organization,

(3) Has the authority to hire and fire or recommend those as well as other personnel actions (such as promotion and
leave authorization) if another employee or other employees are directly supervised; if no other employee is directly
supervised, functions at a senior level within the organizational hierarchy or with respect to the function managed, and

(4) Exercises discretion over the day-to-day operations of the activity or function for which the employee has au-
thority. A first-line supervisor is not considered to be acting in a managerial capacity merely by virtue of the supervi-
sor's supervisory duties unless the employees supervised are professional.

(C) Executive capacity means an assignment within an organization in which the employee primarily:
(1) Directs the management of the organization or a major component or function of the organization,
(2) Establishes the goals and policies of the organization, component, or function,

(3) Exercises wide latitude in discretionary decision-making, and

(4) Receives only general supervision or direction from higher level executives, the board of directors, or stock-
holders of the organization.

(D) Specialized knowledge means special knowledge possessed by an individual of the petitioning organization's
product, service, research, equipment, techniques, management, or other interests and its application in international
markets, or an advanced level of knowledge or expertise in the organization's processes and procedures.
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(F) New office means an organization which has been doing business in the United States through a parent, branch,
subsidiary, or affiliate for less than one year.

(G) Qualifying organization means a United States or foreign firm, corporation, or other legal entity which:

(1) Meets exactly one of the qualifying relationships specified in the definitions of a parent, branch, subsidiary, or
affiliate specified in paragraph (1)(1)(ii) of this section.

(2) Is or will be doing business (engaging in international trade is not required) as an employer in the United States
and in at least one other country for the duration of the alien's stay in the United States as an intracompany transferee
directly or through a parent, branch, subsidiary, or affiliate, and

(3) Otherwise meets the requirements of section 101(a)(15)(L) of the Act.
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(K) Subsidiary means a firm, corporation, or other legal entity of which a parent owns, directly or indirectly, more
than half of the entity and controls the entity; or owns, directly or indirectly, half of the entity and controls the entity; or
owns, directly or indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power over the entity; or
owns, directly or indirectly, less than half of the entity, but in fact controls the entity.

(L) Affiliate means (1) One of two subsidiaries both of which are owned and controlled by the same parent, or

(2) One of two legal entities entirely owned and controlled by the exact same individuals (not companies), each in-
dividual directly owning and controlling approximately the same share or proportion of each entity, or

(3) In the case of a partnership that is organized in the United States to provide accounting services along with
managerial and consulting services, and that markets its accounting services under an internationally recognized name
under an agreement with a worldwide coordinating organization that is owned and controlled by the member accounting
firms, a partnership (or similar organization) that is organized outside the United States to provide accounting services,
shall be considered to be an affiliate of the United States partnership if it markets its accounting services under the same
internationally recognized name under the agreement with the worldwide coordinating organization of which the United
States partnership is also a member (This provision is limited exclusively to entities which practice as part of an interna-
tional accounting organization).
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(1) Except as provided in paragraphs (1)(2)(ii) and (1)(17) of this section, a petitioner seeking to classify an alien as
an intracompany transferee shall file a petition on Form I-129, Petition for Nonimmigrant Worker, only at the Service
Center which has jurisdiction over the area where the alien will be employed, even in emergent situations. The peti-
tioner shall advise the Service whether it has filed a petition for the same beneficiary with another office, and certify
that it will not file a petition for the same beneficiary with another office, unless the circumstances and conditions in the
initial petition have changed. Failure to make a full disclosure of previous petitions filed will result in denial of this
petition.
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(iii) Evidence that the alien has at least one continuous year of full-time employment abroad with a qualifying or-
ganization within the three years preceding the filing of the petition.
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(v) If the petition indicates that the beneficiary is coming to the United States as a manager or executive to open or
to be employed in a new office in the United States, the petitioner shall submit evidence that:
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(vi) If the petition indicates that the beneficiary is coming to the United States in a specialized knowledge capacity
to open or to be employed in a new office, the petitioner shall submit evidence that:

(A) Sufficient physical premises to house the new office have been secured,

(B) The business entity in the United States is or will be a qualifying organization as defined in paragraph
(D(1)(i1)(G) of this section, and

(C) The petitioner has the financial ability to remunerate the beneficiary and to commence doing business in the
United States.
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(C) When the alien is a visa-exempt nonimmigrant seeking L classification under a blanket petition, or when the
alien is in the United States and is seeking a change of status from another nonimmigrant classification to L classifica-

tion under a blanket petition, the petitioner shall submit Form I-129S, Certificate of Eligibility, and a copy of the ap-
proval notice, Form 1-797, to the Service Center with which the blanket petition was filed.
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(6) Copies of supporting documents. The petitioner may submit a legible photocopy of a document in support of the
visa petition, without the original. However, the original document shall be submitted if requested by the Service.

(i) General. The director shall notify the petitioner of the approval of an individual or a blanket petition within 30
days after the date a completed petition has been filed. If additional information is required from the petitioner, the 30
day processing period shall begin again on receipt of the information. Only the Director of a Service Center may ap-
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prove individual and blanket L petitions. The original Form I-797 received from the Service with respect to an approved
individual or blanket petition may be duplicated by the petitioner for the beneficiary's use as described in paragraph
(1)(13) of this section.

% sk ok ok ok

(C) Amendments. The petitioner shall file an amended petition, with fee, at the Service Center where the original
petition was filed to reflect changes in approved relationships, additional qualifying organizations under a blanket peti-
tion, change in capacity of employment (i.e. from a specialized knowledge position to a managerial position), and any
information which would affect the beneficiary's eligibility under section 101(a)(15)(L) of the Act.

(1) Spouse and dependents. The spouse and unmarried minor children of the beneficiary are entitled to L nonimmi-
grant classification, subject to the same period of admission and limits as the beneficiary, if the spouse and unmarried
minor children are accompanying or following to join the beneficiary in the United States. Neither the spouse nor any
child may accept employment unless he or she is otherwise authorized to be employed pursuant to the Act.

(1) Individual petition. If an individual petition is denied, the petitioner shall be notified of the denial, the reasons
for the denial, and the right to appeal the denial within 30 days after the date a completed petition has been filed.

(iii) Blanket petition. If a blanket petition is denied in whole or in part, the petitioner shall be notified of the deci-
sion, the reasons for the denial, and the right to appeal the denial within 30 days after the date a completed petition has
been filed. When the petition is denied in part, the Service Center issuing the denial shall forward to the petitioner,
along with the denial, a Form I-797 listing those organizations which were found to qualify. If the decision is reversed
on appeal, a new Form I-797 shall be sent to the petitioner to reflect the changes made as a result of the appeal.

(i) General. The director shall revoke a petition only when the validity of the petition has not expired. However, a
petition that has expired may be revoked in certain situations, such as those where the facts of the petition were not true
and correct or where the director determines that it is appropriate.
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(1) A petition denied in whole or in part may be appealed under 8 CFR Part 103. Since the determination on the
Certificate of Eligibility, Form I-129S,; is part of the petition process, a denial or revocation of approval of an [-129S is
appealable in the same manner as the petition.
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(12) L-1 limitation on period of stay. (1) Limits. An alien who has spent five years in the United States in a special-
ized knowledge capacity or, seven years in the United States in a managerial or executive capacity under section
101(a)(15)(L) and/or (H) of the Act may not be readmitted to the United States under the H or L visa classification
unless the alien has resided and been physically present outside the United States, except for brief visits for business or
pleasure, for the immediate prior year. Such visits do not interrupt the one year abroad, but do not count towards ful-
fillment of that requirement. In view of this restriction, a new individual petition may not be approved for an alien who
has spent the maximum time period in the United States under section 101(a)(15) (L) and/or (H) of the Act, unless the
alien has resided and been physically present outside the United States, except for brief visits for business or pleasure,
for the immediate prior year. The petitioner shall provide information about the alien's employment, place of residence,
and the dates and purpose of any trips to the United States for the previous year. A consular or Service officer may not
grant L classification under a blanket petition to an alien who has spent five years in the United States as a specialized
knowledge professional, or seven years in the United States as a manager or executive, unless the alien has met the limi-
tations contained in this paragraph.

(1) Exceptions. The limitations of paragraph (1)(12)(i) of this section shall not apply to aliens who do not reside
continually in the United States and whose employment in the United States is seasonal, intermittent, or an aggregate of
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six months or less per year. In addition, the limitations will not apply to aliens who reside abroad and regularly com-
mute to the United States to engage in part-time employment. The petitioner and the alien must provide clear and con-
vincing proof that the alien qualifies for an exception. Clear and convincing proof shall consist of evidence such as arri-
val and departure records, copies of tax returns, and records of employment abroad.
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(14) Extension of visa petition validity -- (i) Individual petition. The petitioner shall file a petition extension on
Form I-129 to extend an individual petition under section 101(a)(15)(L) of the Act. Except in those petitions involving
new offices, supporting documentation is not required, unless requested by the director. A petition extension may be
filed only if the validity of the original petition has not expired, the alien beneficiary is physically present in the United
States, and the petitioner is requesting extension of the beneficiary's stay on the same petition. The dates of extension
shall be the same for the petition and the beneficiary's extension of stay. Even though the requests to extend the visa
petition and the alien's stay are combined on the petition, the director shall make a separate determination on each. If the
alien is required to leave the United States for business or personal reasons, while the extension requests are pending,
the petitioner may request the director to cable notification of approval of the petition extension to the consular office
abroad where the alien will apply for a visa.
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(15) Extension of stay. In individual petitions, the petitioner must apply for the petition extension and the alien's ex-
tension of stay concurrently on Form I-129. When the alien is a beneficiary under a blanket petition, a new certificate of
eligibility, accompanied by a copy of the previous approved certificate of eligibility, shall be filed by the petitioner to
request an extension of the alien's stay. An extension of stay may be authorized in increments of up to two years for
beneficiaries of individual and blanket petitions. The total period of stay may not exceed five years for aliens employed
in a specialized knowledge capacity. The total period of stay for an alien employed in a managerial or executive capac-
ity may not exceed seven years. No further extensions may be granted. When the alien was initially admitted to the
United States in a specialized knowledge capacity and is later promoted to a managerial or executive position, he or she
must have been employed in the managerial or executive position for at least two years to be eligible for the total period
of stay of seven years. The change to managerial or executive capacity must have been approved by the Service in an
amended, new, or extended petition at the time that the change occurred.

(16) Effect of approval of a permanent labor certification or filing of a preference petition on L-1 classification.
The approval of a permanent labor certification or the filing of a preference petition for an alien shall not be a basis for
denying an L petition, a request to extend an L petition, the alien's application for admission, change of status, or exten-
sion of stay. The alien may legitimately come to the United States as a nonimmigrant under the L classification and
depart voluntarily at the end of his or her authorized stay, and at the same time, lawfully seek to become a permanent
resident of the United States.
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§ 214.2 [Amended]

16. § 214.2 is amended by changing the reference to "Form I-129L" to "Form I-129" whenever it appears in the
following paragraphs:

(D(2)(ii) text

(D(3) introductory text
()(4)(iv) introductory text
()(14)(ii) introductory text
(D4 (ii)(A) text
MAT) text
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17. Section 214.2 is amended by changing the reference to "Form [-171C" to "Form [-797" whenever it appears in
the following paragraphs:

(D(S)(i)(A) text

(D(5)(11)(B) text

(DDA text

(M(DEB)() text

(D(9)(iii)(B) text

(1(13) heading

(D(13)(1) text

(D(13)(ii) text

(D(17)(i1) text

18.In § 214.2, paragraph (1)(17)(ii) is amended by removing the term "(or Form 1-797)," in the second sentence.

19.In § 214.2, paragraph (1)(1)(ii)(M) is amended by changing the reference to "district director or Regional Ser-
vice Center director" to "Service Center director".

20.In § 214.2, paragraph (I)(2)(ii) is amended by changing the reference to "Regional Service Center" to "Service
Center".

21.In § 214.2, paragraph (I)(3)(iii) is amended by changing the word "immediately" to the phrase "within the three
years".

22.In § 214.2, paragraph (1)(3)(v) is amended in the introductory text by inserting the phrase "to the United States
as a manager or executive" after the word "coming".

23.In § 214.2, paragraph (1)(14)(ii)(D) is amended by adding the phrase "when the beneficiary will be employed in
a managerial or executive capacity" after the phrase "wages paid to employees" and before the " ; ".

24.In § 214.2, paragraph (1)(17)(iv) is amended by removing the phrase "on Form 1-292" in the third sentence, by
changing the reference to "Regional Service Center (RSC)" in the fourth sentence to "Service Center", and by changing
the reference to "RSC" in the last sentence to "Service Center".

25.In § 214.2, paragraphs (1)(17)(v)(A) and (B) are amended by inserting the phrase "subject to the same limits"
after the phrase "length of stay".

26. Section 214.2 is amended by redesignating paragraph (o) as paragraph (s), reserving paragraphs (q) and (r), and
adding new paragraphs (o) and (p) to read as follows:

§ 214.2 Special requirements for admission, extension, and maintenance of status.
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(o) Aliens of extraordinary ability or achievement -- (1) Classifications -- (1) General. Under section 101(a)(15)(0O)
of the Act, a qualified alien having a residence in a foreign country which he or she has no intention of abandoning may
be authorized to come to the United States temporarily to perform services relating to a specific event or performance.
Under this nonimmigrant category, the alien may be classified under section 101(a)(15)(O)(i) of the Act as an alien who
has extraordinary ability in the sciences, arts, education, business, or athletics, or who has extraordinary achievements in
the motion picture and television field. Under section 101(a)(15)(O)(ii) of the Act, the alien may be classified as an ac-
companying alien who is coming to assist in the artistic or athletic performance of an alien admitted under section
101(a)(15)(0)(i) of the Act. These classifications are called O-1 and O-2, respectively. The petitioner must file a peti-
tion with the Service for a determination of the alien's eligibility for O-1 or O-2 classification before the alien may apply
for a visa or seek admission to the United States. This paragraph sets forth the standards and procedures whereby these
classifications may be applied for and granted, denied, extended, revoked, and appealed.

(1) Description of classifications. (A) An O-1 classification includes two categories of aliens and applies to:
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(1) An individual alien who has extraordinary ability in the sciences, arts, education, business, or athletics which
has been demonstrated by sustained national or international acclaim; who is coming temporarily to the United States to
continue work in the area of extraordinary ability; and whose admission will substantially benefit the United States, or

(2) An alien who has a demonstrated record of extraordinary achievement in motion picture and television produc-
tions; who is coming temporarily to the United States to continue work in the area of extraordinary achievement; and
whose admission will substantially benefit the United States.

(B) An O-2 classification applies to an accompanying alien who is coming temporarily to the United States solely
to assist in the artistic or athletic performance by an O-1 alien for a specific event or performance. The O-2 accompany-
ing alien must:

(1) Be an integral part of such actual performance or event and possess critical skills and experience with the O-1
alien that are not of a general nature and cannot be performed by others, cr

(2) In the case of a motion picture or television production, the alien's critical skills and experience with the O-1
alien must be either based on a pre-existing longstanding working relationship or, if in connection with a specific pro-
duction only, because significant principal photography will take place both inside and outside the United States and the
continuing participation of the alien is essential to the successful completion of the production.

(2) Filing of petitions -- (1) General. A petitioner seeking to classify an alien as an O-1 or O-2 employee shall file a
petition on Form I-129, Petition for Nonimmigrant Worker, only with the Service Center which has jurisdiction in the
area where the alien will work. The petition may not be filed more than (alternate 1; 90 days), (alternate 2; 180 days),
(alternate 3; 270 days) before the actual need for the alien's services. An O-1 or O-2 petition shall be adjudicated at the
appropriate Service Center, even in emergent situations. The petition shall be accompanied by the evidence specified in
this section for the classification. A legible photocopy of a document in support of the petition may be submitted with-
out the original. The original document shall be submitted if requested by the director.

(1) Other filing situations -- (A) Services in more than one location. A petition which requires the alien to work in
more than one location must include an itinerary with the dates and locations of work and must be filed with the Service
Center which has jurisdiction in the area where the petitioner is located. The address which the petitioner specifies as its
location on the petition shall be where the petitioner is located for purposes of this paragraph. If the petitioner is a for-
eign employer with no United States location, the petition shall be filed with the Service Center having jurisdiction over
the area where the work will begin.

(B) Services for more than one employer. If the beneficiary will work concurrently for more than one employer
within the same time period, each employer must file a separate petition with the Service Center that has jurisdiction
over the area where the alien will perform services, unless an established agent files the petition.

(C) Change of employer. If an O-1 alien in the United States seeks to change employers, the new employer must
file a petition with the service center having jurisdiction over the new place of employment.

(D) Amended petition. The petitioner shall file an amended petition with the Service Center where the original peti-
tion was filed to reflect any material changes in the terms and conditions of employment or the beneficiary's eligibility
as specified in the original approved petition.

(E) Agents as petitioners. An established United States agent may file a petition in cases involving an alien who is
traditionally self-employed or uses agents to arrange short-term employment in his or her behalf with numerous em-
ployers, and in cases where a foreign employer authorizes the agent to act in its behalf. A petition filed by an agent is
subject to the following conditions:

(1) A person or company in business as an agent may file the petition involving multiple employers as the represen-
tative of both the employers and the beneficiary if the supporting documentation includes a complete itinerary of the
event or events. The itinerary must specify the dates of each service or engagement, the names and addresses of the ac-
tual employers, and the names and addresses of the establishments, venues, or locations where the services will be per-
formed. A contract between the employers and the beneficiary is required. The burden is on the agent to explain the
terms and conditions of the employment and to provide any required documentation.

(2) An agent performing the function of an employer must provide the contractual agreement between the agent and
the beneficiary which specify the wage offered and the other terms and conditions of employment of the beneficiary.



Page 24
56 FR 31553

(F) Multiple beneficiaries. More than one O-2 accompanying alien may be included on a petition if they are assist-
ing the same O-1 alien in an event or performance for the same period of time and in the same location. If they will be
applying for visas at more than one consulate, the petitioner shall submit a separate petition for each consulate. If the
beneficiaries will be applying for admission at more than one port of entry, the petitioner shall submit a separate petition
for each port of entry.

(3) Petition for alien of extraordinary ability or achievement (O-1) -- (1) General. Extraordinary ability in the sci-
ences, arts, education, business or athletics, or extraordinary achievement in the case of an alien in the motion picture or
television industry, must be established for an individual alien. An O-1 petition must be accompanied by evidence that
the work which the alien is coming to the United States to continue is in the area of extraordinary ability or achieve-
ment, that the alien meets the criteria in paragraph (o) (3) (iv) or (v) of this section, and that the alien's admission will
substantially benefit the United States.

(1) Definitions -- (A) Extraordinary ability in the sciences, arts, education, business or athletics means superior
knowledge, ability, expertise and accomplishments in a particular field, evidenced by sustained national or international
acclaim and renown in the field of endeavor.

(B) Extraordinary achievement with respect to motion picture and television productions, as commonly defined in
the industry, means a high level of accomplishment in the motion picture or television industry evidenced by a degree of
skill and recognition substantially above that ordinarily encountered to the extent that the person is recognized as out-
standing, leading, and well-known in the motion picture and television field.

(C) Event or performance means an activity such as a scientific project, conference, convention, lecture series, tour,
exhibit, business project, academic year or entertainment event. An entertainment event could include an entire season
of performances. A group of related activities will also be considered an event.

(D) Substantially benefit prospectively the United States means a significant result from the alien's participation in
an event or performance that is an economic, social, educational, cultural, or other benefit to the United States.

(i) Standards for establishing a position prospectively substantially benefits the United States. To establish a posi-
tion prospectively substantially benefits the United States, it must meet one of the following criteria:

(A) The position or services to be performed involve an event, production or activity which has a distinguished
reputation or is a comparable newly organized event, production or activity;

(B) The services to be performed are as a lead, starring or critical role in an activity for an organization or estab-
lishment that has a distinguished reputation, or record of employing extraordinary persons;

(C) The services primarily involve a specific scientific or educational project, conference, convention, lecture, or
exhibit sponsored by bona fide scientific or educational organizations or establishments; or

(D) The services consist of a specific business project that is appropriate for an extraordinary executive, manager,
or highly technical person due to the complexity of the business project.

(iv) Standards for an O-1 alien of extraordinary ability. An alien of extraordinary ability in the sciences, arts, edu-
cation, business, or athletics must demonstrate sustained national or international acclaim and recognition for achieve-
ments in the field of expertise by providing evidence of:

(A) Receipt of a major, internationally-recognized award, such as the Nobel Prize, or
(B) At least three of the following forms of documentation:

(1) Documentation of the alien's receipt of nationally or internationally recognized prizes or awards for excellence
in the field of endeavor;

(2) Documentation of the alien's membership in associations in the field for which classification is sought, which
require outstanding achievements of their members, as judged by recognized national or international experts in their
disciplines or fields;

(3) Published material in professional or major trade publications or major media about the alien, relating to the
alien's work in the field for which classification is sought, which shall include the title, date, and author of such pub-
lished material, and any necessary translation;
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(4) Evidence of the alien's participation on a panel, or individually, as a judge of the work of others in the same or
in an allied field of specialization to that for which classification is sought;

(5) Evidence of the alien's original scientific, scholarly or artistic contributions of major significance in the field or
evidence of the alien's authorship of scholarly articles in the field, in professional journals or other major media;

(6) Evidence of the display of alien's work in the field at artistic exhibitions or showcases in more than one country
or evidence that the alien has performed as a lead, starring or critical role for organizations and establishments that have
a distinguished reputation;

(7) Evidence that the alien has commanded a high salary or other significantly high remuneration for services in re-
lation to others in the field or evidence of commercial successes in the performing arts, as shown by box office receipts
or record sales, cassettes, compact disks, or other video sales.

(C) If the above standards do not readily apply to the beneficiary's occupation, the petitioner may submit compara-
ble evidence in order to establish the beneficiary's eligibility.

(v) Standards for an O-1 alien of extraordinary achievement. To qualify as an alien of extraordinary achievement
in the motion picture or television industry, the alien must be recognized as an artist who has a demonstrated record of
achievements in motion picture and television productions as demonstrated by the following:

(A) Has been nominated for or been the recipient of significant national or international awards or prizes in the par-
ticular field such as an Academy Award, an Emmy, a Grammy, or a Director's Guild Award; or

(B) At least three of the following forms of documentation:

(1) Has performed and will perform services as a lead or starring participant in productions or events which have a
distinguished reputation as evidenced by critical reviews, advertisements, publicity releases, publications, contracts, or
endorsements;

(2) Has achieved national or international recognition for achievements evidenced by critical reviews or other pub-
lished materials by or about the individual in major newspapers, trade journals, or magazines;

(3) Has performed as a lead, starring or critical role for organizations and establishments that have a distinguished
reputation;

(4) Has a record of major commercial or critically acclaimed successes, as evidenced by such indicators as title, rat-
ing, or standing in the field, box office receipts, credit for original research or product development, motion picture or
television ratings, and other occupational achievements reported in trade journals, major newspapers, or other publica-
tions;

(5) Has received significant recognition for achievements from organizations, critics, government agencies or other
recognized experts in the field in which the alien is engaged. Such testimonials must be in a form that clearly indicates
the author's authority, expertise, and knowledge of the alien's achievements; or

(6) Has commanded and now commands a high salary or other substantial remuneration for services in relation to
others in the field, evidenced by contracts or other reliable evidence.

(4) Petition for an O-2 accompanying alien. (1) General. An O-2 accompanying alien is an essential support person
to an O-1 artist or athlete; however, such alien may not accompany O-1 aliens in the sciences, business, or education.
Although the O-2 alien must obtain his or her own classification, it does not entitle him or her to work separate and
apart from the O-1 alien to whom he or she provides support. An O-2 alien must be petitioned for by an employer in
conjunction with the services of the O-1 alien.

(1) Standards for qualifying as an O-2 accompanying alien. (A) Accompanying alien to an O-1 artist or athlete of
extraordinary ability. To qualify as such O-2 accompanying alien, the alien must:

(1) Be a highly skilled, essential person determined by the director to be coming to the United States to perform
support services which are not of a general nature and cannot be readily performed by a U.S. worker,

(2) Perform support services which are essential to the successful performance of the services to be rendered by an
O-1 artist or athlete, and
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(3) Have appropriate qualifications, significant prior experience with the O-1 alien, and critical knowledge of the
specific services to be performed.

(B) Accompanying alien to an O-1 alien of extraordinary achievement. To qualify as an O-2 accompanying alien to
an O-1 alien involved in a motion picture or television production, the alien must:

(1) Perform support services which are an integral part of and essential to the successful performance of services by
an O-1 alien of extraordinary achievement, and

(2) Have skills and experience with such alien which are not of a general nature and which are critical based on ei-
ther:

(i) A pre-existing, longstanding working relationship, or

(if) A specific production that requires principal photography which will take place both inside and outside the
United States, in which the continuing participation of the alien is essential to the successful completion of the produc-
tion.

(iii) Evidence. A petition for an O-2 accompanying alien must be accompanied by:

(A) A statement from the O-2 petitioning entity describing the prior and current essentiality, critical skills and ex-
perience of the O-2 with the O-1 alien;

(B) Statements from the O-1 alien or from persons having first hand knowledge that the alien has substantial ex-
perience performing the critical skills and essential support services for the O-1 alien; and

(C) In the case of a specific motion picture or television production, written statements from production executives
attesting to the fact that significant principal photography has taken place outside the United States, and will take place
inside the United States, and to the fact that the continuing participation of the alien is essential to the successful com-
pletion of the production.

(5) Consultation -- (1) General. (A) Written evidence of consultation with an appropriate peer group, union, and/or
management organization regarding the nature of the work to be done and the alien's qualifications is mandatory before
a petition for O-1 or O-2 classification can be approved.

(B) Evidence of consultation shall be a written advisory opinion from the peer group, union, and/or management
organization. If the director requests an advisory opinion and no response is received within the time period specified,
the director shall make a decision without the advisory opinion. The director's written request for an opinion shall be
evidence of consultation.

(C) To expedite adjudication of an O-1 or O-2 petition, the petitioner should obtain a written advisory opinion from
an appropriate peer group, union, and/or management organization and submit it when the petition is filed. When a peti-
tion is filed without the required evidence of such consultation, the petitioner shall send a copy of the petition and sup-
porting documents to an appropriate peer group, union, and/or management organization at the same time that the peti-
tion is filed with the Service. The petitioner shall explain to the organization that it will be contacted by the Service for
an advisory opinion regarding the services to be performed and the alien's qualifications. The name and address of the
organization where the copy of the petition was sent shall be indicated in the petition that is filed with the Service. If the
director determines that the petition was sent to an appropriate organization, the director shall request, in writing, a writ-
ten advisory opinion from that group or organization before approving a petition. When the Service must obtain an ad-
visory opinion, considerably longer adjudication time will be required. Consultation is not required if the petition will
be denied on another ground. The written opinion should set forth a specific statement of facts on which the conclusion
was reached.

(D) Written evidence of consultation shall be included in the record in every approved O petition. Consultations are
advisory in nature and non-binding on the Service. If a petition is denied because of the opinion provided by a peer
group, labor organization, or management organization, it shall be attached to the director's decision.

(i1) Consultation requirements for an O-1 alien of extraordinary ability. Written consultation with a peer group in
the area of the alien's ability is required in an O-1 petition. The peer group shall be an appropriate association or entity
with expertise in that area. The advisory opinion provided by the peer group shall evaluate and/or comment on the
alien's ability and achievements in the field of endeavor and whether the alien's admission will substantially benefit the
United States. The written opinion shall be signed by an authorized official of the organization.
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(iii) Consultation requirements for O-1 alien of extraordinary achievement. In the case of an alien of extraordinary
achievement who will be working on a motion picture or television production, consultation shall be made with the ap-
propriate union representing the alien's occupational peers and a management organization in the area of the alien's abil-
ity. The advisory opinion from the labor and management organizations shall evaluate the alien's achievements in the
motion picture or television field and whether the alien's admission will substantially benefit the United States. Any
recommendation from the labor and/or management organization to deny the petition must be attached to the director's
decision. In making the decision, the director shall consider the exigencies and scheduling of the production.

(iv) Consultation requirements for an O-2 accompanying alien. Written consultation for O-2 accompanying aliens
must be made with a labor organization with expertise in the skill area involved. The opinion provided by the labor
organization shall evaluate the alien's essentiality to and working relationship with the O-1 artist or athlete and state
whether there are available U.S. workers who can perform the support services. If the alien will accompany an O-1
alien involved in a motion picture or television production, the opinion shall address whether the alien has a longstand-
ing working relationship with the O-1 alien, or whether principal photography will be in the United States and abroad
and the continuing participation of the alien is essential. In making the decision, the director shall consider the exigen-
cies and scheduling of the production. A single consultation may be submitted in conjunction with multiple accompany-
ing aliens even though more than one petition is filed in their behalf.

(v) Procedures for advisory opinions. (A) The Service shall list in its Operations Instructions for O classification
those organizations which agree to provide advisory opinions to the Service and/or petitioners. The list shall not be ex-
clusive. The Service and petitioners shall use other sources, such as publications, to identify appropriate peer groups,
labor organizations, and management organizations.

(B) The director's request for an advisory opinion shall specify the information needed. The organization to which
the request is being made should be advised that a written opinion is needed within 15 days of the date of the director's
letter. After 15 days, the director shall make a decision without the advisory opinion. The director may shorten the 15-
day period in his discretion.

(6) General documentary requirements for O classification -- The evidence submitted with an O petition shall con-
form to the following:

(i) Affidavits, contracts, awards, reviews, and similar documentation must reflect the nature of the alien's achieve-
ment, be executed by the person in charge of the institution, firm, establishment, or organization where the work was
performed.

(i1) Affidavits written by present or former employers or recognized experts certifying to the recognition and ex-
traordinary ability, or in the case of a motion picture or television production, the extraordinary achievement of the
alien, shall specifically describe the alien's recognition and ability or achievement in factual terms and must set forth the
expertise of the affiant and the manner in which the affiant acquired such information.

(iii) Copies of any written contracts between the petitioner and the alien beneficiary, or, if there is no written con-
tract, a summary of the terms of the oral agreement under which the alien will be employed.

(iv) An explanation of the nature of the event or activity, the beginning and ending date for the event or activity,
and a copy of any itinerary of the alien's performances for the event.

(7) Approval and validity of petition -- (1) Approval. The director shall consider all the evidence submitted and such
other evidence as he or she may independently require to assist his or her adjudication. The director shall notify the peti-
tioner of the approval of the petition on Form I-797, Notice of Action. The approval notice shall include the alien bene-
ficiary's name and classification and the petition's period of validity.

(1) Recording the validity of petitions. Procedures for recording the validity period of petitions are as follows:

(A) If a new O petition is approved before the date the petitioner indicates the services will begin, the approved pe-
tition and approval notice shall show the actual dates requested by the petitioner as the validity period, not to exceed the
limit specified by paragraph (0)(7)(iii) of this section or other Service policy.

(B) If a new O petition is approved after the date the petitioner indicates the services will begin, the approved peti-
tion and approval notice shall show a validity period commencing with the date of approval and ending with the date
requested by the petitioner, not to exceed the limit specified by paragraph (0)(7)(iii) of this section or other Service pol-

icy.
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(C) If the period of services requested by the petitioner exceeds the limit specified in paragraph (0)(7)(iii) of this
section, the petition shall be approved only up to the limit specified in that paragraph.

(iii) Validity. The approval period of an O petition shall conform to the limits prescribed as follows:

(A) O-1 petition. An approved petition for an alien classified under section 101(a)(15)(O)(i) of the Act shall be
valid for a period of time determined by the director to be necessary to accomplish the event or activity, not to exceed
three years.

(B) O-2 petition. An approved petition for an alien classified under section 101(a)(15)(O)(ii) of the Act shall be
valid for a period of time determined to be necessary to assist the O-1 artist or athlete to accomplish the event or activ-
ity, not to exceed three years.

(iv) Spouse and dependents. The spouse and unmarried minor children of the O-1 or O-2 alien beneficiary are enti-
tled to O-3 nonimmigrant classification, subject to the same period of admission and limitations as the alien beneficiary,
if they are accompanying or following to join the alien beneficiary in the United States. Neither the spouse nor a child
of the alien beneficiary may accept employment unless he or she has been granted a nonimmigrant classification author-
izing his or her employment.

(8) Denial of petition -- (1) Notice of intent to deny. When an adverse decision is proposed on the basis of deroga-
tory information of which the petitioner is unaware, the director shall notify the petitioner of the intent to deny the peti-
tion and the basis for the denial. The petitioner may inspect and rebut the evidence and will be granted a period of 30
days from the date of the notice in which to do so. All relevant rebuttal material will be considered in making a final
decision.

(1) Notice of denial. The petitioner shall be notified of the decision, the reasons for the denial, and the right to ap-
peal the denial under part 103 of this chapter. There is no appeal from a decision to deny an extension of stay to the
alien.

(9) Revocation of approval of petition -- (1) General. (A) The petitioner shall immediately notify the Service of any
changes in the terms and conditions of employment of a beneficiary which may affect eligibility under section
101(a)(15)(O) of the Act and paragraph (o) of this section. An amended petition should be filed when the petitioner con-
tinues to employ the beneficiary. If the petitioner no longer employs the beneficiary, the petitioner shall send a letter
explaining the change(s) to the director who approved the petition.

(B) The director shall revoke a petition only when the validity of the petition has not expired. However, a petition
that has expired may be revoked in certain situations, such as those where the facts of the petition were not true and
correct or where the director determines that it is appropriate.

(i1) Automatic revocation. The approval of an unexpired petition is automatically revoked if the petitioner goes out
of business, files a written withdrawal of the petition, or notifies the Service that the beneficiary is no longer employed
by the petitioner.

(iii) Revocation on notice -- (A) Grounds for revocation. The director shall send to the petitioner a notice of intent
to revoke the petition in relevant part if he or she finds that:

(1) The beneficiary is no longer employed by the petitioner in the capacity specified in the petition;

(2) The statement of facts contained in the petition was not true and correct;

(3) The petitioner violated terms and conditions of the approved petition;

(4) The petitioner violated requirements of section 101(a)(15)(O) of the Act or paragraph (o) of this section; or
(5) The approval of the petition violated paragraph (o) of this section or involved gross error.

(B) Notice and decision. The notice of intent to revoke shall contain a detailed statement of the grounds for the
revocation and the time period allowed for the petitioner's rebuttal. The petitioner may submit evidence in rebuttal
within 30 days of the date of the notice. The director shall consider all relevant evidence presented in deciding whether
to revoke the petition.

(10) Appeal of a denial or a revocation of a petition -- (1) Denial. A denied petition may be appealed under Part 103
of this chapter.
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(i1) Revocation. A petition that has been revoked on notice may be appealed under Part 103 of this chapter. Auto-
matic revocations may not be appealed.

(11) Admission. A beneficiary may be admitted to the United States for the validity period of the petition, plus a pe-
riod of up to 10 days before the validity period begins and 10 days after the validity period ends. The beneficiary may
not work except during the validity period of the petition.

(12) Extension of visa petition validity. The petitioner shall file a request to extend the validity of the original peti-
tion under section 101(a)(15)(O) of the Act on Form I-129 in order to continue or complete the same activity or event
specified in the original petition. Supporting documents are not required unless requested by the director. A petition
extension may be filed only if the validity of the original petition has not expired.

(13) Extension of stay -- (1) Extension procedure. The petitioner shall request extension of the alien's stay to con-
tinue or complete the same event or activity by filing Form I-129, accompanied by a statement explaining the reasons
for the extension. The petitioner must also request a petition extension. The dates of extension shall be the same for the
petition and the beneficiary's extension of stay. The alien beneficiary must be physically present in the United States at
the time of filing of the extension of stay. Even though the requests to extend the petition and the alien's stay are com-
bined on the petition, the director shall make a separate determination on each. If the alien leaves the United States for
business or personal reasons while the extension requests are pending, the petitioner may request the director to cable
notification of approval of the petition extension to the consular office abroad where the alien will apply for a visa.

(1) Extension period. An extension of stay may be authorized in increments of up to one year for an O-1 or O-2
beneficiary to continue or complete the same event or activity for which he or she was admitted plus an additional ten
days.

(14) Effect of approval of a permanent labor certification or filing of a preference petition on O classification. The
approval of a permanent labor certification or the filing of a preference petition for an alien shall not be a basis for deny-
ing an O petition or a request to extend such a petition, or the alien's admission, change of status, or extension of stay.
The alien may legitimately come to the United States for a temporary period as an O nonimmigrant and depart voluntar-
ily at the end of his or her authorized stay and, at the same time, lawfully seek to become a permanent resident of the
United States.

(15) Effect of a strike. (1) If the Secretary of Labor certifies to the Commissioner that a strike or other labor dispute
involving a work stoppage of workers is in progress in the occupation at the place where the beneficiary is to be em-
ployed, and that the employment of the beneficiary would adversely affect the wages and working conditions of U.S.
citizens and lawful resident workers:

(A) A petition to classify an alien as a nonimmigrant as defined in section 101(a)(15)(O) of the Act shall be denied.

(B) If a petition has been approved, but the alien has not yet entered the United States, or has entered the United
States but has not commenced employment, the approval of the petition is automatically suspended, and the application
for admission of the basis of the petition shall be denied,

(i1) If there is a strike or other labor dispute involving a work stoppage of workers in progress, but such strike or
other labor dispute is not certified under paragraph (0)(15)(i) of this section, the Commissioner shall not deny a petition
or suspend an approved petition.

(iii) If the alien has already commenced employment in the United States under an approved petition and is partici-
pating in a strike or labor dispute involving a work stoppage of workers, whether or not such strike or other labor dis-
pute has been certified by the Secretary of Labor, the alien shall not be deemed to be failing to maintain his or her status
solely on account of past, present, or future participation in a strike or other labor dispute involving a work stoppage of
workers but is subject to the following terms and conditions:

(A) The alien shall remain subject to all applicable provisions of the Immigration and Nationality Act, and regula-
tions promulgated thereunder in the same manner as all other O nonimmigrants,

(B) The status and authorized period of stay of such an alien is not modified or extended in any way by virtue of his
or her participation in a strike or other labor dispute involving a work stoppage of workers, and
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(C) Although participation by an O nonimmigrant alien in a strike or other labor dispute involving a work stoppage
of workers will not constitute a ground for deportation, an alien who violates his or her status or who remains in the
United States after his or her authorized period of stay has expired will be subject to deportation.

(16) Use of approval notice, Form I-797. The Service shall notify the petitioner on Form I-797 whenever a visa pe-
tition or an extension of a visa petition is approved under the O classification. The beneficiary of an O petition who does
not require a nonimmigrant visa may present a copy of the approval notice at a port of entry to facilitate entry into the
United States. A beneficiary who is required to present a visa for admission and whose visa will have expired before the
date of his or her intended return may use Form 1-797 to apply for a new or revalidated visa during the validity period of
the petition. The copy of Form I-797 shall be retained by the beneficiary and presented during the validity of the petition
when reentering the United States to resume the same employment with the same petitioner.

(p) Athletes and artists or entertainers -- (1) Classifications. (1) General. Under section 101(a)(15)(P) of the Act, an
alien having a residence in a foreign country which he or she has no intention of abandoning may be authorized to come
to the United States temporarily to perform services for an employer or a sponsor. Under this nonimmigrant category,
the alien may be classified under section 101(a)(15)(P)(i) of the Act as an alien who is coming to the United States to
perform services as an internationally recognized athlete or member of an internationally recognized entertainment
group, or under section 101(a)(15)(P)(ii) of the Act, as an alien who is coming to perform as an artist or entertainer un-
der a reciprocal exchange program, or under section 101(a)(15)(P)(iii) of the Act, as an alien who is coming solely for
the purpose of performing under a program which is culturally unique. These classifications are called P-1, P-2, and P-3
respectively. The employer or sponsor must file a petition with the Service for review of the services and for determina-
tion of the alien's eligibility for a P classification before the alien may apply for a visa or seek admission to the United
States. This paragraph sets forth the standards and procedures whereby these classifications may be applied for and
granted, denied, extended, revoked, and appealed.

(1) Description of classifications. (A) A P-1 classification applies to an alien who is coming temporarily to the
United States:

(1) To perform at a specific athletic competition as an athlete, individually or as part of a group or team, at an inter-
nationally recognized level of performance, or

(2) To perform at a specific entertainment performance as a member of an entertainment group that has been recog-
nized internationally as being outstanding in the discipline for a sustained and substantial period of time, and the alien
has had a sustained and substantial relationship with that group over a period of at least one year and provides functions
integral to the performance of the group.

(B) A P-2 classification applies to an alien who is coming temporarily to the United States to perform as an artist or
entertainer, individually or as part of a group, or to perform as an integral part of the performance of such a group, and
seeks to perform under a reciprocal exchange program which is between an organization or organizations in the United
States and an organization in one or more foreign states, and which provides for the temporary exchange of artists and
entertainers, or groups of artists and entertainers between the United States and the foreign states involved.

(C) A P-3 classification applies to an alien who is coming temporarily to the United States to perform as an artist or
entertainer, individually or as part of a group, or to perform as an integral part of the performance of such a group and
seeks to perform under a program that is culturally unique.

(2) Filing of petitions -- (1) General. A P-1 petition for an athlete or entertainment group shall be filed by a United
States or foreign employer. A P-2 petition for an artist or entertainer in a reciprocal exchange program, or a P-3 petition
for an artist or entertainer in a culturally unique program shall be filed by the sponsoring organization or an employer in
the United States. The petitioning employer or sponsoring organization shall file a P petition on Form I-129, Petition for
Nonimmigrant Worker, with the Service Center which has jurisdiction in the area where the alien will work. The peti-
tion may not be filed more than (alternate 1; 90 days), (alternate 2; 180 days), (alternate 3; 270 days) before the actual
need for the alien's services. A P-1, P-2, or P-3 petition shall be adjudicated at the appropriate Service Center, even in
emergent situations. The petition shall be accompanied by the evidence specified in this section for the particular classi-
fication. A legible photocopy of a document in support of the petition may be submitted without the original. The origi-
nal document shall be submitted if requested by the Director.

(1) Other filing situations -- (A) Services in more than one location. A petition which requires the alien to work in
more than one location (i.e., a tour) must include an itinerary with the dates and locations of the competition or per-
formances, and must be filed with the Service Center which has jurisdiction in the area where the petitioner is located.
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The address which the petitioner specifies as its location on the petition shall be where the petitioner is located for pur-
poses of this section. If the petitioner is a foreign employer with no United States location, the petition shall be filed
with the Service office that has jurisdiction over the area where the employment began.

(B) Services for more than one employer. If the beneficiary(ies) will work concurrently for more than one employer
within the same time period, each employer must file a separate petition with the Service Center that has jurisdiction
over the area where the alien will perform the services, unless an established agent files the petition.

(C) Change of employer. If a P-1, P-2, or P-3 alien in the United States seeks to change employers or sponsors, the
new employer must file a petition and a request to extend the alien's stay in the United States. A P-2 or P-3 petition must
be accompanied by an explanation of why it would be a hardship for the alien(s) to remain outside the United States for
a three month period pursuant to paragraph (p)(9)(iv) of this section, before engaging in a new activity or performance
in the United States. If a P-1 petition for an alien to change employers or sponsors is approved, the alien must apply for
a new visa at a consular office abroad or, if a visa is not required, apply for admission to enter the United States for the
new performance or activity.

(D) Amended petition. The petitioner shall file an amended petition with the Service Center where the original peti-
tion was filed to reflect any material changes in the terms and conditions of employment or the beneficiary's eligibility
as specified in the original approved petition.

(E) Agents as petitioners. An established United States agent may file a petition in cases involving workers who
traditionally are self-employed or use agents to arrange short-term employment in their behalf with numerous employ-
ers, and in cases where a foreign employer authorizes the agent to act in its behalf. A petition filed by an agent is subject
to the following conditions:

(1) A person or company in business as an agent may file the P petition involving multiple employers as the repre-
sentative of both the employers and the beneficiary(ies) if the supporting documentation includes a complete itinerary of
services or engagements. The itinerary shall specify the dates of each service or engagement, the names and addresses
of the actual employers, and the names and addresses of the establishments, venues, or locations where the services will
be performed. In questionable cases, a contract between the employer(s) and the beneficiary(ies) may be required. The
burden is on the agent to explain the terms and conditions of the employment and to provide any required documenta-
tion.

(2) An agent performing the function of an employer must specify the wage offered and the other terms and condi-
tions of employment by contractual agreement with the beneficiary(ies). The agent/employer must also provide an itin-
erary of definite employment and information on any other services planned for the period of time requested.

(F) Multiple beneficiaries. More than one beneficiary may be included in a P petition if they are members of a
group seeking classification based on the reputation of the group as an entity, or they are essential support aliens to P-1,
P-2, or P-3 beneficiaries. If visa-exempt beneficiaries will be applying for visas at more than one consulate, the peti-
tioner shall submit a separate petition for each consulate. If the beneficiaries will be applying for admission at more than
one port of entry, the petitioner shall submit a separate petition for each port of entry.

(G) Named beneficiaries. Petitions for P classification must include the names of beneficiaries and other required
information at the time of filing.

(3) Definitions:

(i) Contract means the written agreement between the petitioner and the beneficiary(ies) that explains the terms and
conditions of employment. The contract shall describe the services to be performed, and specify the wages, hours of
work, working conditions, and any fringe benefits.

(i1) Culturally unique means a style of artistic expression which is peculiar or unique to a society or class of a coun-
try.

(iii) Essential support alien means a highly skilled, essential person determined by the director to be an integral part
of the competition or performance of a P-1, P-2, or P-3 alien because he or she performs support services which cannot
be readily performed by a United States worker, and which are essential to the successful performance of services by
the P-1, P-2, or P-3 alien. Such alien must have appropriate qualifications to perform the services, critical knowledge of
the specific services to be performed, and experience in providing such support to the P-1, P-2, or P-3 alien.



Page 32
56 FR 31553

(iv) Group means two or more persons established as one entity or unit to provide a service or performance. A
group, for the purposes of this section, must have been established for a minimum of one year or more.

(v) Internationally recognized means a high level of achievement in a field evidenced by a degree of skill and rec-
ognition substantially above that ordinarily encountered to the extent that the person is well-known in more than one
country.

(vi) Member of a group means a person who has been performing as a group member for a minimum of one year or
more. For the purposes of this section, the group member is restricted to those persons actually performing the enter-
tainment services.

(vii) Sponsor means an established organization in the United States which will not directly employ a P-2 or P-3
alien, but will assume responsibility for the accuracy of the terms and conditions specified in the petition.

(viii) Team means two or more persons organized to work together on the same side in a competitive athletic event.

(4) Petition for an internationally recognized athlete or member of an internationally recognized entertainment
group (P-1) -- (1) Types of P-1 classification -- (A) P-1 classification as an athlete in an individual capacity. A P-1 clas-
sification may be granted to an alien who is an internationally recognized athlete based on his or her own reputation and
achievements as an individual. The alien must be coming to the United States to perform services which require an in-
ternationally recognized athlete.

(B) P-1 classification as a member of an entertainment group or an athletic team. An entertainment group or ath-
letic team consists of two or more persons who function as a unit. The entertainment group or athletic team as a unit
must be internationally recognized as outstanding in the discipline and must be coming to the United States to perform
services which require an internationally recognized entertainment group or athletic team. A person who is a member of
an internationally recognized entertainment group or athletic team may be granted P-1 classification based on that rela-
tionship, but may not perform services separate and apart from the entertainment group or athletic team. An entertain-
ment group must have been established for a minimum of one year or more, and any member of a group must have been
performing entertainment services for such group for a minimum of one year or more.

(C) P-1 classification as an essential support alien. An alien who is an essential support person as defined in para-
graph (p)(3)(ii) of this section may be granted P-1 classification based on a support relationship to an individual athlete,
athletic team, or entertainment group.

(i) Criteria and documentary requirements for P-1 athletes -- (A) General. P-1 athletes must have a reputation that
is internationally recognized, as an individual athlete or as a member of a foreign team that is internationally recog-
nized, and the athlete or team must be coming to the United States to participate in an athletic competition that has a
distinguished reputation, and requires participation of an athlete or athletic team that has an international reputation.

(B) Standards for an internationally recognized athlete or athletic team. A petition for an athletic team must be ac-
companied by evidence that the team as a unit has achieved international recognition in the sport. Each member of the
team is accorded P-1 classification based on the international reputation of the team. A petition for an athlete who will
compete individually or as a member of a United States based team must be accompanied by evidence that the athlete
has achieved international recognition in the sport based on his or her own reputation. A petition for a P-1 athlete or
athletic team shall include:

(1) A tendered contract with a major United States sports league or team, or a tendered contract in an individual
sport commensurate with international recognition in that sport, and

(2) Documentation of at least two of the following:
(7) Evidence of having participated to a substantial extent in a prior season with a major United States sports league,
(if) Evidence of having participated in international competition with a national team,

(iii) Evidence of having participated to a substantial extent in a prior season for a United States college or univer-
sity in intercollegiate competition,

(iv) Written statement from an official of a major United States sports league or an official of the governing body of
the sport which details how the alien or team is internationally recognized,
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(v) Written statement from a member of the sports media or a recognized expert in the sport which details how the
alien or team is internationally recognized,

(vi) Evidence that the individual or team is ranked if the sport has international rankings, or
(vii) Evidence that the alien or team has received a significant honor or award in the sport.

(i) Criteria and documentary requirements for members of an internationally recognized entertainment group --
(A) General. P-1 classification shall be accorded to an entertainment group to perform as a unit based on the interna-
tional reputation of the group. Individual entertainers shall not be accorded P-1 classification to perform separate and
apart from a group. It must be established that the group has been internationally recognized as outstanding in the disci-
pline for a sustained and substantial period of time. A member of a group must have had a sustained and substantial
relationship with the group for at least one year and provide functions integral to the group's actual performance.

(B) Standards for members of internationally recognized entertainment groups. A petition for P-1 classification for
the members of an entertainment group shall be accompanied by:

(1) Evidence that the group, under the name shown in the petition, has been established and performing regularly
for a period of at least one year,

(2) A statement from the petitioner listing each member of the group and the exact dates which that member has
been employed on a regular basis by the group, and

(3) Evidence that the group is internationally recognized in the discipline. This may be demonstrated by the sub-
mission of evidence of the group's nomination or receipt of significant international awards or prizes for outstanding
achievement in their field or by three of the following different types of documentation:

(7) Has performed and will perform as a starring or leading entertainment group in productions or events which
have a distinguished reputation as evidenced by critical reviews, advertisements, publicity releases, publications, or con-
tracts;

(if) Has achieved international recognition and acclaim for outstanding achievement in their field as evidenced by
reviews in major newspapers, trade journals, magazines, or other published material;

(iii) Has performed and will perform services as a leading or starring group for organizations and establishments
that have a distinguished reputation;

(iv) Has a record of major commercial or critically acclaimed successes, as evidenced by such indicators as ratings,
or standing in the field, box office receipts, record, cassette, or video sales, and other achievements in the field as re-
ported in trade journals, major newspapers, or other publications.

(v) Has received significant recognition for achievements from organizations, critics, government agencies or other
recognized experts in the field. Such testimonials must be in a form that clearly indicates the author's authority, exper-
tise, and knowledge of the alien's achievements; or

(vi) Has commanded and now commands a high salary or other substantial remuneration for services comparable to
others similarly situated in the field as evidenced by contracts or other reliable evidence.

(5) Petition for an artist or entertainer under a reciprocal exchange program (P-2) -- (1) General. (A) A P-2 classi-
fication shall be accorded to artists or entertainers, individually or as a group, who will be performing under a reciprocal
exchange program which is between an organization or organizations in the United States and an organization in one or
more foreign states and which provides for the temporary exchange of artists and entertainers, or groups of artists and
entertainers between the United States and the foreign states involved.

(B) The exchange of artists or entertainers shall be similar in terms of caliber of artists or entertainers, terms and
conditions of employment such as length of employment and numbers of artists or entertainers involved in the ex-
change.

(C) An alien who is an essential support person as defined in paragraph (p)(3)(ii) of this section may be accorded P-
2 classification based on a support relationship to a P-2 artist or entertainer under a reciprocal exchange program.

(i) Documentary requirements for petition involving a reciprocal exchange prog ram. A petition for P-2 classifica-
tion shall be accompanied by:
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(A) A copy of the formal reciprocal exchange agreement between the United States organization or organizations
which is sponsoring the aliens, and an organization or organizations in a foreign country which will receive the United
States artist or entertainers,

(B) A statement from the sponsoring organization describing the reciprocal exchange of United States artists or en-
tertainers as it relates to the specific petition for which P-2 classification is being sought,

(C) Evidence that an appropriate labor organization in the United States was involved in negotiating, or has con-
curred with, the reciprocal exchange of United States and foreign artists or entertainers, and

(D) Evidence that the aliens for whom P-2 classification is being sought and the United States artists or entertainers
subject to the reciprocal exchange agreement are experienced artists or entertainers with comparable skills, and that the
terms and conditions of employment are similar, and that the exchange is individual for individual or group for group.

(6) Petition for an artist or entertainer under a culturally unique program -- (i) General. (A) A P-3 classification
may be accorded to artists or entertainers, individually or as a group, that are recognized by governmental agencies,
cultural organizations, scholars, arts administrators, critics, or other experts in the particular field for excellence in de-
veloping, interpreting, or representing a unique or traditional ethnic, folk, cultural, musical, theatrical, or artistic per-
formance or presentation;

(B) The artist or entertainer must be coming to the United States primarily for cultural events(s) to further the un-
derstanding or development of that art form, and be sponsored primarily by educational, cultural, or governmental or-
ganizations which promote such international cultural activities and exchanges.

(C) A P-3 classification may be accorded to an alien who is an essential support person as defined in paragraph
(p)(3)(ii) of this section based on a support relationship to the P-3 artist or entertainer under a culturally unique pro-
gram.

(i1) Documentary requirements for petition involving a culturally unique program. A petition for P-3 classification
must be accompanied by:

(A) Affidavits, testimonials, or letters from recognized experts attesting to the authenticity and excellence of the
alien's or group's skills in performing or presenting the unique or traditional art form, explaining the level of recognition
accorded the alien or group in the native country or in another country, and giving the credentials of the expert, includ-
ing the basis of his or her knowledge of the alien's or group's skill and recognition, and

(B) Evidence that most of the performances or presentations will be culturally unique events sponsored by educa-
tional, cultural, or governmental agencies.

(7) Consultation -- (1) General. (A) Written evidence of consultation with an appropriate labor organization regard-
ing the nature of the work to be done, and the alien's qualifications is mandatory before a petition for P-1, P-2, or P-3
classification can be approved.

(B) Evidence of consultation shall be a written advisory opinion from an official of the labor organization. If the di-
rector makes a written request for an advisory opinion and no response is received within the time period requested, the
director shall make a decision without the advisory opinion. The director's written request for an opinion shall be evi-
dence of consultation.

(C) To obtain timely adjudication of a P-1, P-2, or P-3 petition, the petitioner should obtain a written advisory opin-
ion from an appropriate labor organization and submit it when the petition is filed. When a petition is filed without the
required evidence of such consultation, the petitioner shall send a copy of the petition and supporting documents to an
appropriate labor organization at the same time that the petition is filed with the Service. The petitioner shall explain to
the labor organization that it will be contacted by the Service for an advisory opinion regarding the services to be per-
formed and the alien's qualifications. The name and address of the labor organization where the copy of the petition was
sent shall be indicated in the petition that is filed with the Service. If the director determines that a copy of the petition
was sent to an appropriate agency, the director shall request, in writing, a written advisory opinion from the labor or-
ganization before approving the petition. When the Service must obtain an advisory opinion, considerably longer adju-
dication time will be required. Consultation is not required if the petition will be denied on other grounds.

(D) Written evidence of consultation shall be included in the record in every approved P petition. A single consulta-
tion may be submitted in conjunction with multiple essential support personnel or a group of principal aliens even
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though more than one petition is filed in their behalf. The advisory opinion should set forth a specific statement of facts
on which the conclusion was reached. Consultations are advisory in nature and non-binding on the Service. If a petition
is denied because of the opinion provided by a labor organization, it shall be attached to the director's decision.

(E) In those cases where it is established by the petitioner that an appropriate labor organization does not exist, the
Service shall render a decision on the evidence of record. This does not preclude the Service from obtaining a consulta-
tion from a closely related labor organization.

(i1) Consultation requirements for P-1 athletes and entertainment groups. Written consultation with a labor organi-
zation that has expertise in the area of the alien's sport or entertainment field is required in a P-1 petition. The advisory
opinion provided by the labor organizations shall evaluate and/or comment on the alien's or group's ability and
achievements in the field of endeavor, whether the alien or group is internationally recognized for achievements, and
whether the services the alien or group is coming to perform is appropriate for an internationally recognized athlete or
entertainment group. The written opinion shall be signed by an authorized official of the organization.

(ii1) Consultation requirements for P-2 alien in a reciprocal exchange program. In P-2 petitions where an artist or
entertainer is coming to the United States under a reciprocal exchange program, consultation with the appropriate labor
organization is required to verify the existence of a viable exchange program. The advisory opinion from the labor or-
ganization shall comment on the bona fides of the reciprocal exchange program and specify whether the exchange meets
the requirements of paragraph (p)(5)(ii) of this section.

(iv) Consultation requirements for P-3 alien in a culturally unique program. Consultation with an appropriate labor
organization is required for P-3 petitions involving aliens in a culturally unique program. The advisory opinion shall
evaluate the cultural uniqueness of the alien's skills, state whether the events are mostly cultural in nature or mainly held
for commercial entertainment, and whether the event or activity is appropriate for P-3 classification.

(v) Consultation requirements for essential support aliens. Written consultation on petitions for P-1, P-2, or P-3 es-
sential support aliens must be made with a labor organization with expertise in the skill area involved. The opinion pro-
vided by the labor organization shall evaluate the alien's essentiality to and working relationship with the artist or athlete
and state whether there are available U.S. workers who can perform the support services.

(vi) Procedures for advisory opinions. (A) The Service shall list in its Operations Instructions for P classification
those organizations which agree to provide advisory opinions to the Service and/or petitioners. The list shall not be ex-
clusive. The Service and petitioners shall use other sources, such as publications, to identify appropriate labor organiza-
tions.

(B) The director's request for an advisory opinion shall specify the information needed. The organization to which
the request is being made should be advised that a written opinion is needed within 15 days of the date of the director's
letter. After 15 days, the director shall make a decision without the advisory opinion. The director may shorten the 15-
day period in his discretion.

(8) Numerical limits -- (1) Limit on affected category. During each fiscal year, the total number of principal aliens
who can be provided P-1 or P-3 nonimmigrant classification is limited to 25,000.

(i1) Procedures. (A) Each alien included in a new petition shall be counted for purposes of the numerical limit.
Aliens shall not be counted on requests for petition extension/extension of the alien's stay. The spouse and children of
principal aliens classified as P-4 nonimmigrants shall not be counted in the numerical limit.

(B) Numbers shall be counted in the order that petitions are filed. If a petition is denied, the number(s) originally
assigned to the petition shall be returned to the system which maintains and assigns numbers.

(C) For purposes of assigning numbers to aliens on petitions filed in Guam and the Virgin Islands, Headquarters
Adjudications shall allocate numbers to these locations from the central system which controls and assigns numbers to
petitions filed in other locations of the United States. The frequency with which numbers are allocated and the amount
allocated shall be determined from workload patterns in these offices.

(D) When an approved petition is not used because the beneficiary(ies) will not apply for admission to the United
States, the petitioner shall notify the Service that the number(s) have not been used. The petition shall then be revoked
pursuant to paragraph (p)(11)(ii) of this section and the unused numbers shall be returned to the system which maintains
and assigns numbers.
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(E) If the total numbers available in a fiscal year are used, new petitions and the accompanying fee shall be rejected
with a notice that numbers available for the P-1 and P-3 nonimmigrant classifications have been used until the begin-
ning of the next fiscal year.

(9) Approval and validity of petition -- (i) Approval. The director shall consider all the evidence submitted and such
other evidence as he or she may independently require to assist in his or her adjudication. The director shall notify the
petitioner of the approval of the petition on Form I-797, Notice of Action. The approval notice shall include the alien
beneficiary's name and classification and the petition's period of validity.

(1) Recording the validity of petitions. Procedures for recording the validity period of petitions are:

(A) If a new P petition is approved before the date the petitioner indicates the services will begin, the approved pe-
tition and approval notice shall show the actual dates requested by the petitioner as the validity period, not to exceed the
limit specified by paragraph (p)(9)(iii) of this section, or other Service policy.

(B) If a new P petition is approved after the date the petitioner indicates the services will begin, the approved peti-
tion and approval notice shall show a validity period commencing with the date of approval and ending with the date
requested by the petitioner, not to exceed the limit specified by paragraph (p)(9)(iii) of this section or other Service pol-
icy.

(C) If the period of services requested by the petitioner exceeds the limit specified in paragraph (p)(9)(iii) of this
section, the petition shall be approved only up to the limit specified in that paragraph.

(iii) Validity. The approval period of a P petition shall conform to the limits prescribed as follows:

(A) P-1 petition for athletes. An approved petition for an individual athlete classified under section 101(a)(15)(P)(i)
of the Act shall be valid for a period up to five years. An approved petition for an athletic team classified under section
101(a)(15)(P)(i) of the Act shall be valid for a period of time determined by the director to complete the competition or
event for which the alien team is being admitted, not to exceed six months.

(B) P-1 petition for entertainment group. An approved petition for an entertainment group classified under section
101(a)(15)(P)(i) of the Act shall be valid for a period of time determined by the director to be necessary to complete the
performance or event for which the group is being admitted, not to exceed one year.

(C) P-2 and P-3 petitions for artists or entertainers in reciprocal exchange programs and culturally unique pro-
grams. An approved petition for an artist or entertainer under section 101(a)(15)(p)(ii) or (iii) of the Act shall be valid
for a period of time determined by the director to be necessary to complete the event, activity, or performance for which
the P-2 or P-3 aliens are admitted, not to exceed six months.

(iv) P-2 and P-3 limitation on admission. An alien who has been admitted as a P-2 or P-3 nonimmigrant may not be
readmitted as a P-2 or P-3 nonimmigrant unless the alien has remained outside the United States for at least three
months after the date of his or her most recent admission. The director may waive this requirement in cases of individ-
ual tours where application of this requirement would cause undue hardship.

(v) Spouse and dependents. The spouse and unmarried minor children of a P-1, P-2, or P-3 alien beneficiary are en-
titled to P-4 nonimmigrant classification, subject to the same period of admission and limitations as the alien benefici-
ary, if they are accompanying or following to join the alien beneficiary in the United States. Neither the spouse nor a
child of the alien beneficiary may accept employment unless he or she has been granted a nonimmigrant classification
authorizing his or her employment.

(10) Denial of petition -- (i) Notice of intent to deny. When an adverse decision is proposed on the basis of deroga-
tory information of which the petitioner is unaware, the director shall notify the petitioner of the intent to deny the peti-
tion and the basis for the denial. The petitioner may inspect and rebut the evidence and will be granted a period of 30
days from the date of the notice in which to do so. All relevant rebuttal material will be considered in making a final
decision.

(ii) Notice of denial. The petitioner shall be notified of the decision, the reasons for the denial, and the right to ap-
peal the denial under part 103 of this chapter. There is no appeal from a decision to deny an extension of stay to the
alien.

(11) Revocation of approval of petition -- (i) General. (A) The petitioner shall immediately notify the Service of
any changes in the terms and conditions of employment of a beneficiary which may affect eligibility under section
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101(a)(15)(P) of the Act and paragraph (p) of this section. An amended petition should be filed when the petitioner con-
tinues to employ the beneficiary. If the petitioner no longer employs the beneficiary, the petitioner shall send a letter
explaining the change(s) to the director who approved the petition.

(B) The director shall revoke a petition only when the validity of the petition has not expired. However, a petition
that has expired may be revoked in certain situations, such as those where the facts of the petition were not true and
correct or where the director determines that it is appropriate.

(i1) Automatic revocation. The approval of an unexpired petition is automatically revoked if the petitioner goes out
of business, files a written withdrawal of the petition, or notifies the Service that the beneficiary is no longer employed
by the petitioner.

(iii) Revocation on notice -- (A) Grounds for revocation. The director shall send to the petitioner a notice of intent
to revoke the petition in relevant part if he or she finds that:

(1) The beneficiary is no longer employed by the petitioner in the capacity specified in the petition;

(2) The statement of facts contained in the petition was not true and correct;

(3) The petitioner violated terms and conditions of the approved petition;

(4) The petitioner violated requirements of section 101(a)(15)(P) of the Act or paragraph (p) of this section;
(5) The approval of the petition violated paragraph (p) of this section or involved gross error.

(B) Notice and decision. The notice of intent to revoke shall contain a detailed statement of the grounds for the
revocation and the time period allowed for the petitioner's rebuttal. The petitioner may submit evidence in rebuttal
within 30 days of the date of the notice. The director shall consider all relevant evidence presented in deciding whether
to revoke the petition.

(12) Appeal of a denial or a revocation of a petition -- (1) Denial. A denied petition may be appealed under Part 103
of this chapter.

(i1) Revocation. A petition that has been revoked on notice may be appealed under Part 103 of this chapter. Auto-
matic revocations may not be appealed.

(13) Admission. A beneficiary may be admitted to the United States for the validity period of the petition, plus a pe-
riod of up to 10 days before the validity period begins and 10 days after the validity period ends. The beneficiary may
not work except during the validity period of the petition.

(14) Extension of visa petition validity. The petitioner shall file a request to extend the validity of the original peti-
tion under section 101(a)(15)(P) of the Act on Form I-129 in order to continue or complete the same activity or event
specified in the original petition. Supporting documents are not required unless requested by the director. A petition
extension may be filed only if the validity of the original petition has nct expired.

(15) Extension of stay -- (1) Extension procedure. The petitioner shall request extension of the alien's stay to con-
tinue or complete the same event or activity by filing Form I-129, accompanied by a statement explaining the reasons
for the extension. The petitioner must also request a petition extension. The dates of extension shall be the same for the
petition and the beneficiary's extension of stay. The beneficiary must be physically present in the United States at the
time the extension of stay is filed. Even though the requests to extend the petition and the alien's stay are combined on
the petition, the director shall make a separate determination on each. If the alien leaves the United States for business
or personal reasons while the extension requests are pending, the petitioner may request the director to cable notification
of approval of the petition extension to the consular office abroad where the alien will apply for a visa.

(1) Extension periods -- (A) P-1 individual athlete. An extension of stay for a P-1 individual athlete may be author-
ized for a period up to five years for a total period of stay not to exceed 10 years.

(B) Other P-1, P-2, and P-3 aliens. An extension of stay may be authorized in increments of six months for P-1
athletic teams, entertainment groups, aliens in reciprocal exchange programs, and aliens in culturally unique programs
to continue or complete the same event or activity for which they were admitted.

(16) Effect of approval of a permanent labor certification or filing of a preference petition on P classification. The
approval of a permanent labor certification or the filing of a preference petition for an alien shall not be a basis for deny-



Page 38
56 FR 31553

ing a P petition, a request to extend such a petition, or the alien's admission, change of status, or extension of stay. The
alien may legitimately come to the United States for a temporary period as a P nonimmigrant and depart voluntarily at
the end of his or her authorized stay and, at the same time, lawfully seek to become a permanent resident of the United
States.

(17) Effect of a strike. (i) If the Secretary of Labor certifies to the Commissioner that a strike or other labor dispute
involving a work stoppage of workers is in progress in the occupation at the place where the beneficiary is to be em-
ployed, and that the employment of the beneficiary would adversely affect the wages and working conditions of U.S.
citizens and lawful resident workers:

(A) A petition to classify an alien as a nonimmigrant as defined in section 101(a)(15)(P) of the Act shall be denied.

(B) If a petition has been approved, but the alien has not yet entered the United States, or has entered the United
States but has not commenced employment, the approval of the petition is automatically suspended, and the application
for admission on the basis of the petition shall be denied.

(i1) If there is a strike or other labor dispute involving a work stoppage of workers in progress, but such strike or
other labor disputes is not certified under paragraph (p)(17)(i) of this section, the Commissioner shall not deny a petition
or suspend an approved petition.

(iii) If the alien has already commenced employment in the United States under an approved petition and is partici-
pating in a strike or labor dispute involving a work stoppage of workers, whether or not such strike or other labor dis-
pute has been certified by the Secretary of Labor, the alien shall not be deemed to be failing to maintain his or her status
solely on account of past, present, or future participation in a strike or other labor dispute involving a work stoppage of
workers, but is subject to the following terms and conditions:

(A) The alien shall remain subject to all applicable provisions of the Immigration and Nationality Act, and regula-
tions promulgated thereunder in the same manner as all other P nonimmigrants,

(B) The status and authorized period of stay of such an alien is not modified or extended in any way by virtue of his
or her participation in a strike or other labor dispute involving a work stoppage of workers, and

(C) Although participation by an P nonimmigrant alien in a strike or other labor dispute involving a work stoppage
of workers will not constitute a ground for deportation, an alien who violates his or her status or who remains in the
United States after his or her authorized period of stay has expired will be subject to deportation.

(18) Use of approval notice, Form I-797. The Service shall notify the petitioner on Form I-797 whenever a visa pe-
tition or an extension of a visa petition is approved under the P classification. The beneficiary of a P petition who does
not require a nonimmigrant visa may present a copy of the approval notice at a port of entry to facilitate entry into the
United States. A beneficiary who is required to present a visa for admission and whose visa expired before the date of
his or her intended return may use Form I-797 to apply for a new or revalidated visa during the validity period of the
petition. The copy of Form 1-797 shall be retained by the beneficiary and presented during the validity of the petition
when reentering the United States to resume the same employment with the same petitioner.

Dated: April 1, 1991.

Gene McNary,
Commissioner, Immigration and Naturalization.

Editorial Note: This document was received by the Office of the Federal Register on July 3, 1991.
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