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The Immigration Act of 1990 contains a defdnition of the term
"specialized knowledge" which is different in manv respects than
the prior regulatory definition. The purpose of this memorandum is

“to provide field offices with cuidance on the proper interpretation
of the new statutory definition.

The pricr regulatory definition required that the beneficiary
possess an advanced level of expertise and proprietary knowledge
not available in the United States labor market. The current
definition of specialized knowledge contains two separate criteria
and, obviously, involves a lesser, but still high, standard. The
statute states that the alien has specialized knowledge if he/she
has special knowledge of the company product and its application in
international markets or has an advanced level of knowledge of the
processes and proc¢edures of the company.

Since the statutory definitions and legislative history do not
provide any further guidelines or insight as to the interpretation
of the terms "advanced" or "special", officers should utilize the
common dictionary definitions of the two terms as provided below.

Webster's TT New Riverside University Dictionary defines the
term "special" as "surpassing the usual; distinct among others of
a kind." Alsgo, Wehster's Third New International Dictionarv
defines the term 'special" as "distincguished by some -unusual
quality; uncommon; noteworthy.!

Bzsed on the above definiticn, an alien would possess

specialized knowledge if it was shown that the knowledge is
different from that generally found in the particular industrv.
The knowledge need not be prepristary or unigue, but it must be
different or uncocmmen.



~ Further, Webster's TI New Riverside University Dictionary
defines the term “advanced" as "highly developed cr complex; at g
higher level than others." Also, Hebster's Third New Interna ional

Dictjonarvy defines the term "advanced" as "beyond the elementary or
. introductory; greatly developed beyond the initial stage." .

Again, based-on the above definition, the alien's knowledge
need not be proprietary or unique, merely advanced. Further, the
statute does not require that the advanced knowledge be narrowly
held throughout the company, only that the knowledge be advanced.

The determination of whether an alien pPossesses specialized
knowledge does not involve a test ¢of the United States labor
market. Whether or not there are United States workers available
to perform the duties in the United States is pot-a relevant factor
since the test for specialized knowledge inveolves only an
examination of the knowledge possessed by the alien, not whether
there are similarly employed United States workers. However,
officers adjudicating petitions involving specialized knowledge
must ensure that the knowledge possessed by the beneficiary is not
general knowledge held commonly througnout the-industry but that it
is truly specialized. There 1s no resquirement in current
legislation that the z2lien's knowledge be unique, proprietary, or
not commenly found in the United States labor markert.

The following are some of the possible characteristics of an
2lien who possesses specialized knowledge. They are not all
inclusive. The alien:

0 Possesses knowledge that is valuable to the emplover's
competitiveness in the market place;

© Is qualified to contribute to the United States emplover's
knowledge of foreign operating conditions as a resul: of
svecial knowledge not generally found in the industry;

© Has been utilized abroad in a capacity invelving
significant assignments which have enhanced the
employer's productivicy, competitiveness, image, or
financial position;

© Possesses kncwledge which, normally, can bpe gaine@
only thrcugh prior experience with that employer;

O Possesses kncwledge of a product or process which cannot be
easily transferred or taugint to another individual.



The fellowing are provided as general examples of sltuatlons
where an alien possesses specialized knowledge.

o The foreign company manufacturas a product which no other
firm manufactures. The alien is familiar with the
various procedures involved in the manufacture, use, or
service of the product.

¢ The foreign company manufactures a product which is
516n1r1cant1y different from other products in the
industry. 2lthough thers may be similzrities between
products, the knowledge regquired to sell, manufacture, or
service the product is different from the other products to .
the extent tnat the United States or foreicn firm would
experience a sicnificance interruption of businesg in
order to trzin a new worker to assume those duties.

0o The zlien beneficiary has knowledge of a foreign firm's
business rc edures or methods of cperaiion to the extenr
that the Uni q Stares firm would experience a significant
1nte—*ruptmr‘ 0f business in order to train a United States .
worker to Zssume those duties. S N

2 specific xamp of a situation inveolving specizlized

knowledge would be if a :oreign firm in the business of purchasing

used automobiles for the Purpose of repairing and reselling them,
some for export to the Unltea Stactes, petitions for an alien to
come to the United S;atns as & staff o;ficer. The beneficiary has

knowledge of the firm's operational orocedur e.ac., Kknowledoe of
the expenses the firm would entail in ordev to repalr the car as
well in selling the car. The beneficiary has kncwledge of +the

firm's cost structurs for varicus activities which serves as =z
basis for determining the proper price to be paid for the vehicle.
The beneficiary also has Knowledge of various United States customs
laws and =22 regulations in order to detsrmine what modifications
must be made to import the vehicles into the United States. In
this case it can be concluded that the aiien has advanced knowledee
O the firm's proceduras becauss a substantial amount of time would
be required for the foreign or United States emplover o teach
another emplovee the firm's procedures. \1thouceh it can be arcued
that a gocd portion c¢if what the beneficiary knows is genersal
knowledge, i.e., customs and EZPA ragulztions, the combination of
the procedures which the beneficiary has knowlsdge of renders him
essential teo the firm. Specifically, the ZIirm would have a
¢ifficult time training another employee TO assume these guti
because of the intar-relationship of the beneficiarv's gener
Knowledga with the firm's method of doing business. T
beneficiarvy therefcre possess specialized knowledge.

o An alien benefl iary nas xnowledge of & process or a
sroduct which is of & sophisticzcted nature, althouch not
unigqgue to the fo“ ign firm, which is not generaily Xnown in

igu
the United Stat



o An alien beneficiary has knowledge of a process or a- .
product which is of a sophisticated nature, although not

unigue to the foreign firm, which is not generally known in
the United Statas.

A spec;flc example of the above is if a firm involved in
processing certairn shellfish desires to petition for a beneficiary
to work in the United States in order to catch and progess the
shellfish. The beneficiary learned the process from his employment
from an unrelated firm but has been utilizing that knowledge for
the foreign firm for the past year. However, the knowledge
required to process the shellfish is unknown in the United States.
In this instance, the beneficiary possesses specialized knowledae
since his Knowledge of processing the shellfish must be Considered
advanced.

The commen theme which runs through these examples is that the
knowledge which the beneficiary possesses, whether it is Xnowledge of
a process or a product, would be difficult "to impart to another
individual without significant econcmic inconvenience to the United
States or foreign firm. The knowledge-is not generally known and is
of some complexity.

The above examples and scenarios are presented as general
guidelines for officers invelved in the adjudication of petitions
involving specialized knowledge. The examples are not all inclusive
and there are many other examples of zliens who possess specialized
knowledge which are not covered in this memorandum.

From a practiczl point of view, the mere fact that a petitioner
alleges that an alien's knowledge is somehow different does not, in
and of itself, establish that the alien possesses specialized
knowledge. The pvetitioner bears the burden of establishing throush
the submission of probative evidence that the aiien's knowledge is
uncommon, noteworthy, or d1st1ngulshea by some unusual qua11;y and not
generzlly known by practitioners in the alien's field of endeavor.
Likewise, a petitioner's assertion that the alien possessas an
advanced level of knowledge of the processes and procedures of the
company must be supported by evidence describing. and setting apart
that knowledge from the elementary or basic Xnowledge possessed by
others. It is the weight and type of evidence which establishes
whethar or not the beneficiary sossesses specialized knowledge.

In closing, this memorandum is desianed sclely as a guide. I
most be noted that specialized knowledas can apply to any industry
including service and manufacturing firms, and can involve any tyre ©

position.
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